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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
[30  CFR  Parts  40,  81] 
REPRESENTATIVE  OF  MINERS 
Proposed  Rule 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Labor 
proposes  to  promulgate  a  rule  govern¬ 
ing  the  identification  of  representa¬ 
tives  of  miners  and  setting  forth  cer¬ 
tain  requirements  related  to  the  func¬ 
tions  of  such  representatives.  The  pro¬ 
posed  rule  will  apply  to  representa¬ 
tives  of  coal,  metal,  and  nonmetallic 
miners.  At  the  present  time  30  CFR 
Part  81— Procedures  for  Identification 
of  Representatives  of  Miners  at  Mines, 
governs  identification  of  coal  miners’ 
representatives,  but  there  is  no  rule  re¬ 
specting  identification  of  metal/non- 
metallic  miners’  representatives.  Inter¬ 
ested  persons  may  participate  in  the 
rulemaking  process  by  submitting 
written  data,  views,  or  arguments. 

DATE:  Comments  must  be  received  by 
April  3, 1978. 

ADDRESS:  Send  comments  to  the  De¬ 
partment  of  Labor  Mine  Safety  and 
Health  Task  Force,  Room  613,  Ball- 
ston  Tower  No.  3,  4015  Wilson  Boule¬ 
vard,  Arlington,  Va.  22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Room  613,  Ballston 

Tower  No.  3,  4015  Wilson  Boulevard, 

Arlington,  Va.  22203,  703-235-1385. 

SUPPLEMENTARY  INFORMATION: 

I.  Analysis 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act),  Pub.  L.  91-173 
as  amended  by  Pub.  L.  95-164,  applies 
to  coal,  metal  and  nonmetal  mines. 
Pub.  L.  95-164,  the  Federal  Mine 
Safety  and  Health  Amendments  Act  of 
1977,  amended  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  Pub.  L. 
91-173,  and  repealed  the  Federal 
Metal  and  Nonmetallic  Mine  Safety 
Act,  Pub.  L.  89-577.  The  Mine  Act  re¬ 
quires  the  Secretary  of  Labor  to  exer¬ 
cise  many  of  his  duties  under  the  Act 
in  cooperation  with  miners’  represen¬ 
tatives.  The  Mine  Act  also  establishes 
miners’  rights  which  must  be  exercised 
through  a  representative.  This  pro¬ 
posed  rule  contains  procedures  which 
a  person  or  organization  must  follow 
in  order  to  be  identified  by  the  Secre¬ 
tary  as  a  representative  of  miners. 

The  Mine  Act  does  not  define  the 
term  “representative  of  miners.”  The 
proposed  rule  defines  the  term,  and 


also  incorporates  into  the  definition 
similar  terms  used  throughout  the 
Mine  Act.  The  proposed  rule  contains 
requirements  respecting  filing  of  speci¬ 
fied  identification  data,  requirements 
respecting  designation  of  persons  or 
organizations  to  exercise  the  functions 
of  a  representative  under  provisions  of 
the  Mine  Act,  a  limitation  on  designa¬ 
tion  of  a  representative  to  participate 
in  a  mine  inspection,  a  requirement 
that  identification  data  be  posted  at 
each  mine,  and  a  provision  respecting 
termination  of  representative  status. 

II.  Effect  on  Existing  Rule 

This  proposed  rule  will  apply  to  coal, 
metal,  and  nonmetal  mines  and 
miners.  The  Secretary  proposes  to  es¬ 
tablish  a  new  Part  40  containing  this 
proposed  rule,  to  establish  a  new  Sub¬ 
chapter  G  of  Chapter  I  of  Title  30 
CFR  containing  this  new  Part  40,  and 
to  revoke  30  CFR  Part  81.  There  is  no 
regulation  in  Title  30  concerning  iden¬ 
tification  of  metal  and  nonmetal 
miners’  representatives,  and  therefore 
the  proposal  involves  no  revocation  of 
any  regulation  applicable  to  the  metal 
and  nonmetal  mining  industry. 

III.  Rulemaking  Procedure 

This  rulemaking  procedure  is  gov¬ 
erned  by  5  U.S.C.  553.  Interested  per¬ 
sons  may  participate  by  submitting 
data,  views,  or  arguments. 

Drafting  Information 

The  principal  persons  responsible 
for  the  drafting  of  this  proposed  rule 
are:  Robert  G.  Peluso,  Deputy  Assis¬ 
tant  Administrator— Technical  Sup¬ 
port,  Mining  Enforcement  and  Safety 
Administration;  and  Donald  R.  Tindal, 
Assistant  Solicitor— Metal  and  Nonme¬ 
tallic  Mine  Health  and  Safety,  Divi¬ 
sion  of  Mine  Health  and  Safety,  Office 
of  the  Solicitor,  Department  of  the  In¬ 
terior. 

Impact  Statement 

Note.— It  has  been  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Dated:  February  27, 1978. 

Ray  Marshall, 
Secretary  of  Labor. 

1.  It  is  proposed  to  add  a  new  Sub¬ 
chapter  G  to  Chapter  I  of  Title  30 
CFR,  and  a  new  Part  40  to  Subchapter 
G,  as  set  forth  below: 

SUBCHAPTER  G— FILING  AND  OTHER 

ADMINISTRATIVE  REQUIREMENTS 

PART  40— REPRESENTATIVE  OF 
MINERS 

Sec. 

40.1  Definitions 

40.2  Requirements. 


Sec.  .  _ 

40.3  Piling  procedures. 

40.4  Posting  at  mine. 

40.5  Termination  of  designation  as  repre¬ 
sentative  of  miners. 

Authority:  Secs.  5(f),  101(c),  101(e), 

103(0,  103(f),  103(g),  104(c),  105(a), 

105(b)(1).  105(c),  105(d),  107(b)(1),  107(eXl), 
109(b),  115(aXlX2),  302(a),  305(b),  312(b), 
505  and  508  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Pub.  L.  91-173,  as 
amended  by  Pub.  L.  95-184)  and  section  307 
of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  (Pub.  L.  95-164). 

8  40.1  Definitions. 

As  used  in  this  Part  40: 

(a)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

(b)  “Representative  of  miners” 
means: 

(1)  Any  person  or  organization 
which  represents  two  or  more  miners 
at  a  coal  or  other  mine  for  purposes  of 
the  Act,  and 

(2)  “Representatives  authorized  by 
the  miners”,  “miners  or  their  repre¬ 
sentatives”,  “authorized  miner  repre¬ 
sentative”,  and  other  similar  terms  as 
they  appear  in  the  Act. 

8  40.2  Requirements. 

(a)  A  representative  of  miners  shall 
file  with  the  Mine  Safety  and  Health 
Administration  District  Managers  for 
the  district  in  which  the  mine  is  locat¬ 
ed  the  information  required  by  840.3. 

(b)  Miners  or  their  representative  or¬ 
ganizations  may  appoint  or  designate 
different  persons  to  represent  them 
under  the  various  sections  of  the  Act 
relating  to  representatives  of  miners. 

(c)  The  representative  of  miners  for 
the  purpose  of  accompanying  an  in¬ 
spector  on  an  inspection  must  be  at 
the  mine  at  the  time  of  the  inspection. 

(d)  Where  the  presence  of  multiple 
representatives  of  miners  at  an  inspec¬ 
tion  may  impair  the  performance  of 
the  enforcement  responsibilities  of  the 
Mine  Safety  and  Health  Administra¬ 
tion,  the  representatives  may  be  re¬ 
quired  to  designate  a  single  represen¬ 
tative  to  accompany  the  inspector. 

(e)  No  inspection  shall  be  delayed 
awaiting  the  arrival  or  designation  of 
a  representative  of  miners  and  the 
failure  of  a  representative  to  accompa¬ 
ny  an  inspector  shall  have  no  effect 
upon  the  enforcement  authority  and 
responsibility  of  the  inspector. 

(f)  All  information  filed  pursuant  to 
this  part  shall  be  maintained  by  the 
appropriate  Mine  Safety  and  Health 
Administration  district  office  and 
shall  be  made  available  for  public  in¬ 
spection. 

8  40.3  Filing  procedures. 

(a)  The  following  information  shall 
be  filed  by  a  representative  of  miners 
with  the  appropraite  District  Man¬ 
ager,  with  copies  to  the  operators  of 
the  affected  mines: 

(1)  The  name,  address,  and  tele¬ 
phone  number  of  the  representative  of 
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miners.  If  the  representative  is  an  or¬ 
ganization,  the  name,  address,  and 
telephone  number  of  the  organization 
and  the  title  of  the  official  or  position, 
who  is  to  serve  as  the  representative 
and  his/her  address  and  telephone 
number. 

(2)  The  name  and  address  of  the  op¬ 
erator  of  the  mine  where  the  repre¬ 
sented  miners  work  and  the  name,  ad¬ 
dress,  and  Mine  Safety  and  Health  Ad¬ 
ministration  identification  number,  if 
known,  of  the  mine. 

(3)  A  copy  of  the  document  evidenc¬ 
ing  the  designation  of  the  representa¬ 
tive  of  miners. 

(4)  A  statement  that  the  person  or 
position  named  as  the  representative 
of  miners  is  the  representative  for  all 
purposes  of  the  Act;  or  if  the  represen¬ 
tative’s  authority  is  limited,  a  state¬ 
ment  of  the  limitation. 

(5)  The  names,  addresses,  and  tele¬ 
phone  numbers  of  any  delegates  of  the 
representative  to  serve  in  his  absence. 

(6)  A  statement  that  copies  of  all  in¬ 
formation  filed  pursuant  to  this  sec¬ 
tion  have  been  served  upon  the  opera¬ 
tor  of  the  affected  mine. 

(7)  A  statement  certifying  that  all 
information  filed  is  true  and  correct 
followed  by  the  signature  of  the  repre¬ 
sentative  of  miners  or  an  official  of 
the  organization  representing  the 
miners. 

(b)  The  representative  of  miners 
shall  be  responsible  for  ensuring  that 
the  appropriate  District  Manager  has 
received  all  of  the  information  re¬ 
quired  by  this  part  and  informing  such 
District  Manager  of  any  subsequent 
changes  in  the  information. 

$  40.4  Posting  at  mine. 

A  copy  of  all  information  provided 
the  operator  pursuant  to  §40.3  above 
shall  be  posted  immediately  upon  re¬ 
ceipt  by  the  operator  on  the  mine  bul¬ 
letin  board  and  maintained  in  a  cur¬ 
rent  status. 

§  40.5  Termination  of  designation  as  rep¬ 
resentative  of  miners. 

(a)  A  representative  of  the  miners 
who  becomes  unable  to  comply  with 
the  requirements  of  this  part  shall  file 
a  statement  with  the  appropriate  Dis¬ 
trict  Manager  terminating  his/her  des¬ 
ignation  and  shall  serve  a  copy  upon 
the  mine  operator. 

(b)  The  Mine  Safety  and  Health  Ad¬ 
ministration  shall  terminate  and 
remove  from  its  files  all  designations 
of  representatives  of  miners  which 
have  been  terminated  pursuant  to 
paragraph  (a)  of  this  section  or  which 
are  not  in  compliance  with  the  re¬ 
quirements  of  this  part.  Appropriate 
notifications  of  such  terminations 
shall  be  made  by  the  Mine  Safety  and 
Health  Administration. 


SUBCHAPTER  O— COAL  MINE  HEALTH  AND 
SAFETY 

PART  81— PROCEDURES  FOR  INDEN- 
TIFICATION  OF  REPRESENTATIVES 
OF  MINERS  AT  MINES  [REVOKED] 

1.  It  is  proposed  to  revoke  Part  81. 
[PR  Doc.  78-5592  Piled  3-2-78;  8:45  am] 

[431G-68] 

[30  CFR  Parts  41,  82] 
NOTIFICATION  OF  LEGAL  IDENTITY 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Secretary  of  Labor 
proposes  to  promulgate  a  rule  requir¬ 
ing  an  operator  of  a  coal  or  other  mine 
(metal  and  nonmetal)  to  notify  the 
Secretary  of  the  operator’s  legal  iden¬ 
tity,  including  an  address  for  service  of 
documents  upon  an  operator.  At  the 
present  time,  30  CFR  Part  82  governs 
notification  of  the  legal  identity  of  a 
coal  mine  operator,  but  there  is  no 
rule  respecting  legal  identity  of  metal 
and  nonmetal  mine  operators. 

DATES:  Comments  must  be  received 
on  or  before  April  3, 1978. 

ADDRESS:  Send  comments  to  the  De¬ 
partment  of  Labor  Mine  Safety  and 
Health  Task  Force,  Room  613,  Ball- 
ston  Tower  No.  3,  4015  Wilson  Boule¬ 
vard,  Arlington,  Va.  22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Room  613,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Va.  22203,  703-235-1385. 

SUPPLEMENTARY  INFORMATION: 

I.  Analysis 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act),  Pub.  L.  91-173 
as  amended  by  Pub.  L.  95-164,  applies 
to  coal,  metal,  and  nonmetal  mnines. 
Pub.  L.  95-164,  the  Federal  Mine 
Safety  and  Health  Amendments  Act  of 
1977,  amended  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  Pub.  L. 
91-173,  and  repealed  the  Federal 
Metal  and  Nonmetallic  Mine  Safety 
Act,  Pub.  L.  89-577.  The  Mine  Act  re¬ 
quires  the  Secretary  to  carry  out 
many  of  his  duties  under  the  Act  in 
cooperation  with  mine  operators.  In 
addition,  the  Mine  Act  imposes  many 
requirements  upon  operators.  In  order 
for  the  Mine  Act  to  be  administered 
and  enforced  effectively,  it  is  essential 
that  the  Secretary  know  the  legal 
identity  of  the  operator  of  each  coal, 
metal,  and  nonmetal  mine. 

The  term  "operator”  is  defined  in 
section  3(d)  of  the  Mine  Act,  and  in 
§41.1  of  this  proposed  rule.  The  pro¬ 
posed  rule  requires  each  operator  to 
file  specified  information  respecting 


its  status  as  a  corporation,  partner¬ 
ship,  sole  proprietorship,  or  other 
entity.  Under  the  proposed  rule,  oper¬ 
ators  must  use  Form  No.  2000-7  in 
complying  with  the  part.  A  copy  of  the 
form  is  printed  below.  Failure  to 
comply  with  the  proposed  rule  may 
subject  the  operator  to  a  civil  penalty, 
and  falsification  of  a  report  may  sub¬ 
ject  an  individual  to  civil  and  criminal 
penalties,  under  §  110  of  the  Mine  Act. 

II.  Effect  on  Existing  Rule 

This  proposed  rule  will  apply  to  coal, 
metal,  and  nonmetal  mines  and  mine 
operators.  The  Secretary  proposes  to 
establish  a  new  Part  41,  containing 
this  proposed  rule,  to  be  contained  in  a 
new  Subchapter  G  of  Chapter  I  of 
Title  30  CFR,  and  to  revoke  30  CFR 
Part  82.  There  is  no  rule  in  Title  30 
concerning  legal  identity  of  metal  and 
nonmetal  mine  operators,  and  there¬ 
fore  the  proposal  involves  no  revoca¬ 
tion  of  any  rule  applicable  to  the 
metal  and  nonmetal  mining  industry. 

III.  Rulemaking  Procedure 

This  rulemaking  proceeding  is  sub¬ 
ject  to  5  U.S.C.  553.  Interested  persons 
may  participate  by  submitting  written 
data,  views,  or  arguments. 

Drafting  Information 

The  principal  persons  responsible 
for  the  drafting  of  this  proposed  rule 
are:  Robert  G.  Peluso,  Deputy  Assis¬ 
tant  Administrator— Technical  Sup¬ 
port,  Mining  Enforcement  and  Safety 
Administration,  Department  of  the  In¬ 
terior,  and  Donald  R.  Tindal,  Assistant 
Solicitor— Metal  and  Nonmetallic 
Mine  Health,  and  Safety,  Division  of 
Mine  Health  and  Safety.  Office  of  the 
Solicitor,  Department  of  the  Interior. 

Impact  Statement 

Note:  It  has  been  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Dated:  February  27, 1978. 

Ray  Marshall, 
Secretary  of  Labor. 

1.  It  is  proposed  to  add  a  new  Part  41 
and  Subchapter  G  of  Chapter  I,  Title 
30,  Code  of  Federal  Regulations  as  set 
forth  below: 

SUBCHAPTER  G— FILING  AND  OTHER 

ADMINISTRATIVE  REQUIREMENTS 

PART  4 1  — NOTIFICATION  OF  LEGAL 
IDENTITY 

Subpart  A — Definition* 

41.1  Definitions. 

Subpart  B — Notification  of  Legal  Identity 

41.10  Scope. 
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Sec. 

41.11  Notification  by  operator. 

41.12  Changes;  notification  by  operator. 

41.13  Failure  to  notify. 

Subpart  C — Operator's  Report  to  the  Mine 
Safety  and  Health  Administration 

41.20  Legal  Identity  Report. 

41.30  Addresses  of  Record. 

Authority:  Secs.  103(h),  109(d)  and  508  of 
the  Federal  Mine  Safety  and  Health  Act  of 
1977  (Pub.  L.  91-173,  as  amended  by  Pub.  L. 
95-164),  and  under  section  307(h)  of  the 
Federal  Mine  Safety  and  Health  Amend¬ 
ments  Act  of  1977  (Pub.  L.  95-164). 

Subpart  A — Definitions 

§  41.1  Definitions. 

As  used  in  this  part: 

(a)  “Operator”  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls,  or  supervises  a  coal  or  other 
mine  or  any  designated  independent 
contractor  performing  services  or  con¬ 
struction  at  such  mine/ 

(b)  “Person”  means  any  individual, 
sole  proprietor,  partnership,  associ¬ 
ation,  corporation,  firm,  subsidiary  of 
a  corporation,  or  other  organization. 

(c)  “Coal  or  other  mine”  means  (a) 
an  area  of  land  from  which  minerals 
are  extracted  in  nonliquid  form  or,  if 
in  liquid  form,  are  extracted  with 
workers  underground,  (b)  private  ways 
and  roads  appurtenant  to  such  area, 
and  (c)  lands,  excavations,  under¬ 
ground  passageways,  shafts,  slopes, 
tunnels  and  workings,  structures,  fa¬ 
cilities.  equipment,  machines,  tools,  or 
other  property  including  impound¬ 
ments,  retention  dams,  and  tailings 
ponds,  on  the  surface  or  underground, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  such  min¬ 
erals  from  their  natural  deposits  in 
nonliquid  form,  or  if  in  liquid  form, 
with  workers  underground,  or  used  in, 
or  to  be  used  in,  the  milling  of  such 
minerals,  or  the  work  of  preparing 
coal  or  other  minerals,  and  includes 
custom  coal  preparation  facilities.  In 
making  a  determination  of  what  con¬ 
stitutes  mineral  milling  for  purposes 
of  this  Act,  the  Secretary  shall  give 
due  consideration  to  the  convenience 
of  administration  resulting  from  the 
delegation  to  one  Assistant  Secretary 
of  all  authority  with  respect  to  the 
health  and  safety  of  miners  employed 
at  one  physical  establishment. 

Subpart  B— Notification  of  Legal 
Identity 

§  41.10  Scope. 

Section  109(d)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164), 
requires  each  operator  of  a  coal  or 
other  mine  to  file  with  the  Secretary 
of  Labor  the  name  and  address  of  such 
mine,  the  name  and  address  of  the 
person  who  controls  or  operates  the 
mine,  and  any  revisions  in  such  names 
and  addresses.  Section  103(h)  of  the 


Act  requires  the  operator  of  a  coal  or 
other  mine  to  provide  such  informa¬ 
tion  as  the  Secretary  of  Labor  may 
reasonably  require  from  time  to  time 
to  enable  the  Secretary  to  perform  his 
functions  under  the  Act.  The  regula¬ 
tions  in  this  Subpart  B  provide  for  the 
notification  to  the  Mine  Safety  and 
Health  Administration  of  the  legal 
identity  of  the  operator  of  a  coal  or 
other  mine  and  the  reporting  of  all 
changes  in  the  legal  identity  of  the  op¬ 
erator  as  they  occur.  The  submission 
of  the  properly  completed  legal  identi¬ 
ty  report  Form  No.  2000-7  required 
under  Subpart  C  of  this  part  will  con¬ 
stitute  adequate  notification  of  legal 
identity  to  the  Mine  Safety  and 
Health  Administration. 

§  41.11  Notification  by  operator. 

(a)  Not  later  than  30  days  after  (1) 
the  effective  date  of  this  part,  and  (2) 
the  opening  of  a  new  mine  thereafter, 
the  operator  of  a  coal  or  other  mine 
shall,  in  writing,  notify  the  appropri¬ 
ate  district  manager  of  the  Mine 
Safety  and  Health  Administration  in 
the  district  in  which  the  mine  is  locat¬ 
ed  of  the  legal  identity  of  the  operator 
in  accordance  with  the  applicable  pro¬ 
visions  of  paragraphs  (b),  (c),  (d),  or 
(e)  of  this  section. 

(b)  If  the  operator  is  a  sole  propri¬ 
etorship,  the  operator  shall  state:  (1) 
His  full  name  and  address;  (2)  the 
name  and  address  of  the  mine  and  the 
Federal  mine  identification  number; 
(3)  the  Federal  mine  identification 
numbers  of  all  other  mines  in  which 
the  sole  proprietor  has  any  ownership 
interest,  stating  the  percent  the  sole 
proprietor  owns;  (4)  the  full  name,  the 
address  of  record,  and  trade  name  if 
any,  of  the  proprietorship;  and  (5)  a 
telephone  number  where  the  propri¬ 
etor  can  be  reached  during  normal 
working  hours. 

(c)  If  the  operator  is  a  partnership, 
the  operator  shall  state:  (1)  The  name 
and  address  of  the  mine  and  the  Fed¬ 
eral  mine  identification  number;  (2) 
the  Federal  mine  identification  num¬ 
bers  of  all  other  mines  in  which  the 
partnership  has  any  ownership  inter¬ 
est,  stating  the  percent  the  partner¬ 
ship  owns;  (3)  the  full  name  and  ad¬ 
dress  of  all  partners;  (4)  the  trade 
name,  if  any,  and  the  address  of 
record  of  the  partnership;  (5)  a  tele¬ 
phone  number  or  numbers,  if  any, 
where  the  partners  can  be  reached 
during  normal  working  hours;  and  (6) 
the  Federal  mine  identification  num¬ 
bers  of  all  other  mines  in  which  any 
partner  has  any  ownership  interest. 

(d)  If  the  operator  is  a  corporation, 
the  operator  shall  state:  (1)  The  name 
and  address  of  the  mine  and  the  Fed¬ 
eral  mine  identification  number;  (2) 
the  Federal  mine  identification  num¬ 
bers  of  all  other  mines  in  which  the 
corporation  has  an  ownership  interest, 
stating  the  percent  the  corporation 


owns;  (3)  the  full  name  and  address  of 
record  of  the  corporation  and  the 
State  of  incorporation;  (4)  the  full 
name  and  address  of  each  officer  and 
director  of  the  corporation;  (5)  wheth¬ 
er  such  corporation  is  a  domestic  or 
foreign  corporation  in  the  State  in 
which  the  mine  is  located;  (6)  the  full 
name  and  address  of  the  registered  or 
resident  agent(s)  for  service  of  process 
pursuant  to  State  law  for  the  mine,  if 
any;  (7)  if  the  corporation  is  a  subsid¬ 
iary  corporation,  the  operator  shall 
state  the  full  name,  address,  and  State 
of  incorporation  of  the  parent  corpo¬ 
ration;  (8)  a  telephone  number  or 
numbers,  if  any,  where  the  agent  can 
be  reached  during  normal  working 
hours;  and  (9)  the  Federal  mine  identi¬ 
fication  numbers  of  all  other  mines  in 
which  any  corporate  officer  has  any 
ownership  interest. 

(e)  If  the  operator  is  any  organiza¬ 
tion  other  than  a  sole  proprietorship, 
partnership,  or  corporation,  the  opera¬ 
tor  shall  state:  (1)  The  nature  and 
type,  or  legal  identity  of  the  organiza¬ 
tion;  (2)  the  name  and  address  of  the 
mine(s)  and  the  federal  mine  identifi¬ 
cation  number(s);  (3)  the  Federal  iden¬ 
tification  numbers  of  all  other  mines 
in  which  the  organization  has  any 
ownership  interest,  stating  the  percent 
of  each  such  additional  mine  owned; 
(4)  the  name  and  address  of  each  indi¬ 
vidual  who  has  an  ownership  interest 
in  the  organization;  (5)  the  name  and 
the  address  of  record  of  the  responsi¬ 
ble  official(s)  of  the  organization  to 
act  as  the  agent  for  service  of  process; 
(6)  the  name  and  address  of  the  princi¬ 
pal  officials  or  members;  and  (7)  the 
Federal  mine  identification  numbers 
of  all  other  mines  in  which  any  official 
or  member  has  any  ownership  inter¬ 
est. 

§  41.12  Changes;  notification  by  operator. 

Within  30  days  after  the  occurrence 
of  any  change  in  the  information  re¬ 
quired  by  §41.11,  the  operator  of  a 
coal  or  other  mine  shall,  in  writing, 
notify  the  appropriate  district  man¬ 
ager  of  the  Mine  Safety  and  Health 
Administration  in  the  district  in  which 
the  mine  is  located  of  such  change. 

§  41.13  Failure  to  notify. 

Failure  of  the  operator  to  notify  the 
Mine  Safety  and  Health  Administra¬ 
tion  in  writing  of  the  legal  identity  of 
the  operator  or  any  changes  thereof 
within  the  time  required  under  this 
part  will  be  considered  to  be  a  viola¬ 
tion  of  section  109(d)  of  the  Act  and 
shall  be  subject  to  penalties  as  pro¬ 
vided  in  section  110  of  the  Act. 

Subpart  C — Operator’s  Report  to  the 
Mine  Safety  and  Health 
Administration 

§  41.20  Legal  Identity  Report 

Each  operator  of  a  coal  or  other 
mine  shall  file  notification  of  the  legal 
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identity  and  every  change  thereof 
with  the  appropriate  district  manager 
of  the  Mine  Safety  and  Health  Admin¬ 
istration  by  properly  completing,  mail¬ 
ing,  or  otherwise  delivering  Form  No. 
2000-7  “Legal  Identity  Report”  which 
shall  be  provided  by  the  Mine  Safety 
and  Health  Administration  for  this 
purpose.  If  additional  space  is  re¬ 
quired,  the  operator  may  use  a  sepa¬ 
rate  sheet  or  sheets. 

§  41.30  Address  of  record. 

The  address  of  record  required 
under  this  part  shall  be  considered  the 
operator’s  official  address  for  purposes 
of  the  Act.  Service  of  documents  upon 
the  operator  may  be  proved  by  a  post 
office  return  receipt  showing  that  the 


documents  could  not  be  delivered  to 
such  operator  at  the  address  of  record 
because  the  operator  had  moved  with¬ 
out  leaving  a  forwarding  address  or  be¬ 
cause  delivery  was  not  accepted  at 
that  address,  or  because  no  such  ad¬ 
dress  existed.  However,  operators  may 
request  service  by  delivery  to  another 
appropriate  address  provided  by  the 
operator. 


SUBCHAPTER  O— COAL  MINE  HEALTH  AND 
SAFETY 

PART  82— NOTIFICATION  OF  LEGAL 
IDENTITY  [REVOKED] 

1.  It  is  proposed  to  revoke  Part  82. 
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or.  Sfl.  2000-? 

(Jan.  1978) 


Initial  Notice 


DOTTED  STARS 
■HXTNSNT  OF  LABOR 
Mine  S af«tT  and  HaalCk  AAnlnlatrat Ion 


Fora  approved. 
O.N.B.  No. 


Legal  Identity  Report 

j  Change  Notice  (If  Bore  apace  Is  required,  in  any  section  below,  please  use  a  separate  sheet.) 


Name  of  Mine 

Commodity 

Countv  Name  of 

operator 

>f flee  address(No.  b  St.) 

City 

State 

Zip 

Please  check  the  appropriate  box  and  complete  the  applicable  section  below 

j  j  Sole  Proprietorship  j  |  Partnership  |  [  Corporation. 

Other 

List  affiliated  Mine  ID  No.  as  required/defined  by 

30  CFR  41.  Separate  legal  identity  report  required  for  each  mine. 

!.  Sole  Proprietorship 

Trade  Name 

Proprietor 

Phone  Wo. 

Address (No.  A  St.) 

City 

State 

Zip 

2.  Partnership 

Trade  Name 

Phone  No. 

Partnership  Address  (No.  b  St.) 

City 

State 

Zip 

Please  list  below  the  name  and  address  of  each  partner 
Name  Number  and  Street 


Zl£ 


Percent  of 
Ownership 


3.  Corporation 


Corp.  Address  (No.  A  St.) _ 

Agent  for  Service  of  Process  _ 

Agent's  Address  (No.  &  St.) _ 

Is  Corporation  a  Subsidiary 

□  YeS  □  N° 

Name _ No.  &  Street 


_ State  of  Incorporation _ 

_ City _ State _ 

_ Phone  No. _ >  Title _ 

_ City _ State _ 

If  "Yes,"  give  Name  and  Address  of  Parent  Corporation 

_ City _ State 


Please  list  below  the  name,  title,  and  address  of  each  Corporation  Officer  and  Director 

Name  Title  Number  and  Street  City  State 


Zip 


Zip 


.ZiP. 

Zip 


4.  Other 

Type  of  Legal  Entity  _ _ Name  of  Organization _ 

Address  (No.  A  St.)  _ City _ State _ Zip _ 

Responsible  Official  to  act  as  Agent  for  Service  of  Process:  Name  Phone  No. _ 

Title  _  No.  A  Street _ CitJL _ State _ Zip _ 

Please  list  below  the  name,  title,  if  any,  and  address  of  principal  company  officials  and  each  individual  who  has  an  ownership 
interest  in  the  company. 

Name  Title  Number  and  Street  City  State  Zip 


5.  Address  of  Record  (Service  of  procems  upon  the  operator  will  be  considered  completed  by  mailing  the  documents  to  this 
address  -  see  30  CPR  41.30). 

Name  Title  Number  and  Street  City  State  Zip 


All  changes  should  be  reported  within  30  days  to  the  Mine  Safety  and  Health  District  Manager  of  the  Mine  Safety  and  Health 
Admlalstratlon  (MS HA)  in  the  District  in  which  the  mine  is  located.  Please  return  the  original  and  first  two  copies  to  MS HA.  This 
report  is  required  by  law  under  the  Federal  Mine  Safety  and  Health  Act  of  1977  and  30  CFR  Part  41.  Failure  to  report  can  result  in 
Imposition  of  a  civil  penalty,  and  knowingly  making  a  false  statement  can  result  in  imposition  of  civil  snd  criminal  penalties, 
gde^JU0_of_Uw_ActJ- _ 


Signature _ _ _  Title _ Date 

[FR  Doc.  78-5593  Filed  3-2-78;  8:45  am] 
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[4310-48] 

[30  CFR  Part  43] 

PROCEDURES  FOR  PROCESSING  HAZ¬ 
ARDOUS  CONDITIONS  COM¬ 
PLAINTS 

Proposed  Rule 

AGENCY:  Department  of  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  Section  103(g)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977  provides  that  the  representa¬ 
tive  of  the  miners,  or  any  miner  at  a 
mine  where  there  is  no  such  represen¬ 
tative,  shall  have  the  right  to  an  im¬ 
mediate  inspection  under  certain  cir¬ 
cumstances.  The  right  to  an  immedi¬ 
ate  inspection  exists  if  the  Secretary 
or  his  authorized  representative  is  no¬ 
tified,  in  writing,  that  the  complaining 
party  has  reasonable  grounds  to  be¬ 
lieve  that  there  is  a  violation  or  an  im¬ 
minent  danger.  The  proposed  regula¬ 
tions  are  designed  to  provide  proce¬ 
dures  for  requesting  such  an  inspec¬ 
tion,  and  the  accompanying  proce¬ 
dures  for  responding  to  such  a  request. 

DATE:  Written  comments  must  be  re¬ 
ceived  by  April  3, 1978. 

ADDRESS:  Written  comments  should 
be  sent  to  the  Department  of  Labor 
Mine  Safety  and  Health  Task  Force, 
Room  613,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Sutherland,  Mining  En¬ 
forcement  and  Safety  Administra¬ 
tion,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203,  703-235-1358;  or  Michael  V. 
Durkin,  Trial  Attorney,  Office  of  the 
Solicitor,  Division  of  Mine  Health 
and  Safety,  at  the  same  address, 
703-235-1177. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Mine  Safety  and  Health 
Act  of  1977,  Pub.  L.  91-173  as  amended 
by  Pub.  L.  95-164,  applies  to  coal, 
metal  and  nonmetal  mines.  Pub.  L.  95- 
164,  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977, 
amended  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  Pub.  L. 
91-173,  and  repealed  the  Federal 
Metal  and  Nonmetallic  Mine  Safety 
Act,  Pub.  L.  89-577.  The  name  Mining 
Enforcement  and  Safety  Administra¬ 
tion  is  changed  by  the  new  Act  to  the 
Mine  Safety  and  Health  Administra¬ 
tion  (MSHA).  Interested  persons  may 
participate  in  the  rulemaking  process 
by  submitting  written  data,  views,  or 
arguments. 

While  section  103(g)(2)  requires  the 
Secretary  to  provide  informal  review 


procedures  by  regulation  and  this  pro¬ 
posed  rule  is  a  response  to  that  in¬ 
struction,  it  should  be  emphasized 
that  MSHA,  as  a  matter  of  policy,  will 
take  appropriate  action  on  all  com¬ 
plaints  of  hazardous  conditions  re¬ 
gardless  of  whether  the  proposed  pro¬ 
cedure  for  notifying  the  Secretary  or 
his  authorized  representative  is  fol¬ 
lowed.  However,  in  a  case  where  the 
section  103(g)  notice  of  complaint  pro¬ 
cedure  proposed  in  these  regulations  is 
not  followed,  MSHA  is  not  required  to 
issue  a  notice  of  no  action  taken,  nor  is 
it  required  to  provide  informal  review. 

Proposed  §  43.2  sets  forth  the  proce¬ 
dures  for  notifying  the  Secretary  or 
his  authorized  representative  if  the 
representative  of  the  miners,  or  any 
miner  at  a  mine  where  there  is  no 
such  representative,  has  reasonable 
grounds  to  believe  that  there  is  a  vio¬ 
lation  or  imminent  danger.  The  pro¬ 
posed  rule  also  imposes  the  positive 
duty  on  the  Secretary  or  his  autho¬ 
rized  representative  to  make  an  imme¬ 
diate  inspection  once  such  a  complaint 
is  received. 

Proposed  §43.3  provides  the  proce¬ 
dure  for  giving  notice  to  the  complain¬ 
ing  party  if  upon  the  facts  alleged 
there  is  clearly  no  basis  for  conducting 
an  inspection  or  when  it  is  determined, 
after  an  inspection,  that  the  alleged 
imminent  danger  or  violation  is  not 
supported  by  the  evidence.  This  notice 
is  designated  as  a  “notice  of  no  action 
taken.” 

Proposed  §43.4  provides  the  proce¬ 
dure  for  informal  review  of  the  deter¬ 
mination  on  which  the  notice  of  no 
action  taken  was  based.  The  proposed 
rule  requires  the  district  manager  to 
review  this  determination,  and  to  pro¬ 
vide  a  written  response  to  the  com¬ 
plaining  party. 

Drafting  Information 

The  principal  persons  responsible 
for  preparation  of  this  notice  are  Wil¬ 
liam  Sutherland.  Mining  Enforcement 
and  Safety  Administration,  and  Mi¬ 
chael  V.  Durkin,  Trial  Attorney, 
Office  of  the  Solicitor. 

Impact  Statement 

Not*.— It  has  been  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  the  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  February  27, 1978. 

Rat  Marshall, 
Secretary  of  Labor. 

1.  It  is  proposed  to  add  a  new  Sub¬ 
chapter  G  to  Chapter  I  of  Title  30, 
CFR,  and  a  new  Part  43  to  new  Sub¬ 
chapter  G.  as  set  forth  below: 


SUBCHAPTER  6— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

PART  43— PROCEDURES  FOR  PRO¬ 
CESSING  HAZARDOUS  CONDI¬ 
TIONS  COMPLAINTS 

See. 

43.1  Definitions. 

43.2  Notice  of  complaint. 

43.3  Notice  of  no  action  taken. 

43.4  Informal  review. 

Authority.— Secs.  103(g)  and  508  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977 
(Pub.  L.  91-173,  as  amended  by  95-164),  and 
sec.  307  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  (Pub.  L. 
95-164). 

§  43.1  Definitions. 

(a)  As  used  in  this  part  the  term: 

(1)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977;  and 

(2)  “Secretary”  means  the  Secretary 
of  Labor  or  his  delegate. 

§  43.2  Notice  of  complaint. 

(a)  Any  representative  of  the  miners, 
or  any  miner  in  the  case  of  a  coal  or 
other  mine  where  there  is  no  such  rep¬ 
resentative,  who  has  reasonable 
grounds  to  believe  that  a  violation  of 
the  Act  or  a  mandatory  health  or 
safety  standard  exists,  or  that  an  im¬ 
minent  danger  exists,  shall  have  a 
right  to  obtain  an  immediate  inspec¬ 
tion  by  giving  notice  to  the  Secretary 
or  his  authorized  representative  of 
such  violation  or  danger. 

(b)  Any  such  notice  shall  be  in  writ¬ 
ing,  shall  set  forth  the  alleged  viola¬ 
tion  or  imminent  danger  and  the  loca¬ 
tion  of  such  violation  or  imminent 
danger,  and  shall  be  signed  by  the 
miner  or  representative  of  the  miners 
submitting  it. 

(c)  A  copy  shall  be  provided  to  the 
operator  or  his  agent  by  the  Secretary 
or  his  authorized  representative  no 
later  than  the  time  of  the  inspection, 
except  that  the  operator  or  his  agent 
shall  be  notified  forthwith  if  the 
notice  of  complaint  indicates  that  an 
imminent  danger  exists.  The  name  of 
the  person  giving  such  notice  and  the 
names  of  the  individual  miners  re¬ 
ferred  to  therein  shall  not  appear  in 
such  copy  or  notification.  This  para¬ 
graph  (c)  is  applicable  only  to  section 
103(g)(1)  notices  of  complaint. 

(d)  Upon  receipt  of  such  notice,  the 
Secretary  or  an  authorized  representa¬ 
tive  of  the  Secretary  shall  make  a  spe¬ 
cial  inspection  as  soon  as  possible  to 
determine  if  a  citation  or  a  withdrawal 
order  is  appropriate  unless  on  the  face 
of  the  complaint,  the  condition  com¬ 
plained  of,  even  if  it  were  found  to 
exist,  would  clearly  not  constitute  a 
violation  or  imminent  danger. 

(e)  Where  the  Secretary  or  his  au¬ 
thorized  representative  makes  an  in¬ 
spection  pursuant  to  notice  under  this 
section  and  finds  a  violation  or  immi¬ 
nent  danger,  he  shall  issue  a  citation 
or  withdrawal  order,  as  appropriate. 
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$  43.3  Notice  of  no  action  taken. 

(a)  If  it  is  determined  that  an  inspec¬ 
tion  if  not  warranted  pursuant  to 
§  43.2(d),  a  notice  of  no  action  taken 
shall  be  issued. 

(b)  After  an  inspection  is  completed 
in  response  to  a  notice  of  complaint,  if 
it  is  determined  that  neither  a  citation 
nor  a  withdrawal  order  is  appropriate 
for  the  alleged  violation  or  imminent 
danger,  a  notice  of  no  action  taken 
shall  be  issued. 

(c)  A  notice  of  no  action  taken  shall 
be  in  writing  and  it  shall  be  issued  as 
soon  as  possible. 

§  43.4  Informal  review. 

(a)  If  a  notice  of  no  action  taken  is 
issued,  the  complaining  party  shall 
have  the  right  to  informal  review  of 
the  determination  on  which  such 
notice  was  based. 

(b)  The  complaining  party  shall  ini¬ 
tiate  the  right  to  informal  review  by 
notifying  the  district  manager  either 
orally  or  in  writing  of  this  request  for 
informal  review  together  with  any 
supporting  information  within  30  days 
of  issuance  of  the  notice  of  no  action 
taken. 

(c)  After  the  receipt  of  a  request  for 
informal  review,  the  district  manager 
or  his  agent  may  hold,  at  the  district 
manager’s  discretion,  an  informal  con¬ 
ference  where  the  complaining  party 
may  present  his  views. 

(d)  After  review  of  all  the  written 
and  oral  statements  submitted  by  the 
complaining  party,  the  district  man¬ 
ager  shall  affirm,  modify,  or  reverse 
the  determination  on  which  the  notice 
of  no  action  was  based,  and  he  shall 
furnish  the  complaining  party  with  a 
written  statement  of  the  reasons  for 
his  final  disposition  of  the  request  for 
informal  review  as  soon  as  possible. 
The  district  manager’s  determination 
in  the  matter  shall  be  final. 

(e)  This  Part  43  is  applicable  only 
when  a  notice  of  complaint  is  submit¬ 
ted  in  writing,  and,  unless  otherwise 
provided,  is  equally  applicable  to  both 
section  103(g)(1)  and  section  103(g)(2) 
of  the  Act. 

[FR  Doc.  78-5594  Filed  3-2-78;  8:45  am] 


[4310-68] 

[30  CFR  Port  44] 

MANDATORY  SAFETY  STANDARDS 

Rules  of  Practice  for  Petitions  for 
Modification 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  Rule. 

SUMMARY:  Section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act 
of  1977,  Pub.  L.  91-173  as  amended  by 
Pub.  L.  95-164,  authorizes  the  Secre¬ 
tary  of  Labor  to  modify  the  applica¬ 
tion  of  any  mandatory  mine  safety 
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standard  to  a  coal  or  other  mine,  upon 
petition  by  the  operator  or  the  repre¬ 
sentative  of  miners  at  the  mine,  if  the 
Secretary  determines  that  the  result 
of  the  modification  will  meet  certain 
criteria.  The  Secretary  proposes  the 
rule  below  to  govern  the  petition  and 
determination  procedure,  and  solicits 
comments  respecting  the  proposed 
rule. 

DATES:  Comments  must  be  received 
on  or  before  April  3, 1978. 

ADDRESS:  Send  comments  to  the  De¬ 
partment  of  Labor  Mine  Safety  and 
Health  Task  Force,  Room  613,  Ball- 
ston  Tower  No.  3,  4015  Wilson  Boule¬ 
vard,  Arlington,  Va.  22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Room  613,  Ballston 

Tower  No.  3,  4015  Wilson  Boulevard, 

Arlington  Va.  22203,  703-235-1385. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Rule 

Under  this  proposed  rule,  operators 
of  coal,  metal,  and  nonmetal  mines, 
and  representatives  of  miners  at  these 
mines,  may  petition  the  Assistant  Sec¬ 
retary  for  Mine  Safety  and  Health  to 
modify  the  application  of  a  mandatory 
mine  safety  standard  to  one  or  more 
mines.  The  petition  may  be  granted  if 
it  is  determined  that  a  proposed  alter¬ 
native  to  a  standard  will  provide  equal 
protection  to  miners,  or  that  applica¬ 
tion  of  the  standard  results  in  a  dim¬ 
inution  of  safety  to  the  miners.  Upon 
receipt  of  a  petition,  notice  that  a  peti¬ 
tion  has  been  filed  will  be  published  in 
the  Federal  Register  and  the  appro¬ 
priate  Assistant  Administrator  for 
Mine  Safety  and  Health  will  investi¬ 
gate  the  merits  of  the  petition  and 
issue  a  proposed  decision.  A  proposed 
decision  will  become  final  within  20 
days  of  its  service  unless  a  hearing  is 
requested  on  the  decision. 

If  a  hearing  is  requested,  the  matter 
will  be  referred  to  the  Chief  Adminis¬ 
trative  Law  Judge,  Department  of 
labor.  An  administrative  law  judge  of 
the  Department  of  Labor  will  preside 
over  any  hearing,  which  will  be  sub¬ 
ject  to  5  U.S.C.  554,  556,  and  557.  The 
administrative  law  judge  will  issue  an 
initial  decision  on  the  merits  of  the  pe¬ 
tition,  which  will  become  final  unless 
appealed  to  the  Assistant  Secretary 
within  20  days  of  service.  Only  a  deci¬ 
sion  of  the  Assistant  Secretary  is  a 
final  agency  action  for  the  purposes  of 
judicial  review  under  5  U.S.C.  701-706. 

This  proposed  rule  will  also  apply  to 
petitions  for  modification  of  safety 
standards  pending  before  the  Office  of 
Hearings  and  Appeals,  U.S.  Depart¬ 
ment  of  the  Interior,  as  of  March  9, 
1978. 

Under  this  rule,  a  petition  to  revoke 
a  granted  petition  for  modification  on 


the  grounds  that  the  bases  for  the 
grant  no  longer  exist  will  be  filed  with 
the  Chief  Administrative  Law  Judge 
and  will  be  subject  to  the  same  hear¬ 
ing  and  appeal  procedures  as  a  peti¬ 
tion  for  modification. 

II.  Applicability 

This  proposed  rule  applies  only  to 
petitions  for  modification  of  manda¬ 
tory  safety  standards.  The  Federal 
Mine  Safety  and  Health  Act  of  1977 
does  not  authorize  the  Secretary  to 
modify  the  applicability  of  any  man¬ 
datory  health  standard. 

III.  Replacement  and  Revocation  of 

Existing  Rules;  Validity  of  Grant¬ 
ed  Modifications  and  Variances 

This  proposed  rule  will  replace  the 
provisions  of  43  CFR  4.550,  4.551,  and 
4.552  which  now  govern  petitions  for 
modification  of  mandatory  coal  mine 
safety  standards,  and  revoke  section 
.24,  30  CFR  Parts  55  and  56,  and  sec¬ 
tions  .24  and  .25  of  30  CFR  Part  57, 
which  govern  variances  from  manda¬ 
tory  metal  and  nonmetal  mine  stan¬ 
dards. 

Section  301(c)(2)  of  the  Federal 
Mine  Safety  and  Health  Amendments 
Act  of  1977,  Pub.  L.  95-164,  states  that 
all  orders,  decisions,  and  determina¬ 
tions  granted  in  the  exercise  of  func¬ 
tions  transferred  to  the  Secretary  of 
Labor  which  are  in  effect  on  March  9, 
1978,  remain  effective  unless  modified 
or  revoked  as  set  forth  in  section 
301(c)(2).  Therefore,  any  petition  for 
modification  of  the  applcability  of  any 
mandatory  safety  standard  to  a  coal 
mine,  and  any  variance  from  a  manda¬ 
tory  safety  standard,  granted  by  the 
Secretary  of  the  Interior,  the  Mining 
Enforcement  and  Safety  Administra¬ 
tion  (MESA),  Department  of  the  Inte¬ 
rior,  or  granted,  with  MESA’s  concur¬ 
rence,  by  the  mine  safety  and  health 
agency  of  a  State  which  was  a  party  to 
a  State  Plan  Agreement  under  section 
16  of  the  Federal  Metal  and  Nonmetal- 
lic  Mine  Safety  Act,  Pub.  L.  89-577, 
will  remain  effective  according  to  its 
terms  unless  modified  or  revoked. 

IV.  Rulemaking  Procedure 

This  proposed  rule  is  not  subject  to 
the  procedures  in  5  U.S.C.  553  because 
the  proposed  rule  pertains  to  agency 
procedures  and  is  therefore  exempt 
under  5  U.S.C.  553(b)( A).  However,  the 
Secretary  wishes  to  afford  interested 
persons  the  opportunity  to  comment 
upon  the  proposed  rule,  Therefore,  in¬ 
terested  persons  may  participate  in 
the  rulemaking  process  by  submitting 
written  data,  views,  or  arguments. 

Drafting  Information 

The  principal  persons  responsible 
for  drafting  this  proposed  rule  are: 
Robert  G.  Peluso,  Deputy  Assistant 
Administrator— Technical  Support, 
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Mining  Enforcement  and  Safety  Ad¬ 
ministration,  Department  of  the  Inte¬ 
rior,  and  Thomas  A.  Mascolino,  Assis¬ 
tant  Solicitor— Administrative  Litiga¬ 
tion,  Division  of  Mine  Health  and 
Safety,  Office  of  the  Solicitor,  Depart¬ 
ment  of  the  Interior. 

Impact  Statement 

Note.— It  has  been  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Dated:  February  17, 1978. 

Ray  Marshall, 
Secretary  of  Labor. 

1.  It  is  proposed  to  add  a  new  Sub¬ 
chapter  G  to  Chapter  I  of  Title  30 
CFR,  and  a  new  Part  44  to  Subchapter 
G,  as  set  forth  below: 

SUBCHAPTER  6— filing  and  other 
ADMINISTRATIVE  REQUIREMENTS 

part  44— RULES  OF  PRACTICE  FOR 
PETITIONS  FOR  MODIFICATION  OF 
MANDATORY  SAFETY  STANDARDS 

Subpart  A — General 

Sec. 

44.1  Scope  and  construction. 

44.2  Definitions. 

44.3  Parties. 

44.4  Effect  of  petitions  granted. 

44.5  Notice  of  a  granted  petition  for  modi¬ 
fication. 

44.6  Manner  of  service. 

44.7  Transfer  of  pending  petitions  for 
modification. 

Subpart  B — Initial  Filing  of  Petitions  for 
Modification 

44.10  Who  may  file. 

44.11  Contents  of  petition. 

44.12  Procedure  for  public  notice  of  peti¬ 
tion  received. 

44.13  Proposed  decision. 

44.14  Request  for  hearing. 

44.15  Referral  to  Chief  Administrative  Law 
Judge. 

Subpart  C — Hearings 

44.20  Designation  of  administrative  law 
judge. 

44.21  Filing  and  form  of  documents. 

44.22  Administrative  law  judges;  powers 
and  duties. 

44.23  Prehearing  conferences. 

44.24  Discovery. 

44.25  Depositions. 

44.26  Subpoenas;  witness  fees. 

44.27  Consent  findings  and  rules  or  orders. 

44.28  Notice  of  hearing. 

44.29  Motions. 

44.30  Hearing  procedures. 

44.31  Proposed  findings  of  fact,  conclu¬ 
sions  and  orders. 

44.32  Initial  decision. 

44.33  Departmental  review. 

44.34  Transmission  of  record. 

44.35  Decision  of  the  Assistant  Secretary. 

Subpart  D — Summary  Decisions 

44.40  Motion  for  summary  decision. 


44.41  Summary  decision. 

Subpart  E — Effect  of  Initial  Decision 

44.50  Effect  of  appeal  on  an  administrative 
law  judge’s  decision. 

44.51  Finality  for  purposes  of  judicial 
review. 

44.52  Revocation  of  modification. 

Authority:  Secs.  101(c)  and  508  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  Pub.  L.  91-173,  as  amended  by  Pub.  L. 
95-164;  and  under  sec.  301(c)(3)  of  the  Fed¬ 
eral  Mine  Safety  and  Health  Amendments 
Act  of  1977,  Pub.  L.  95-164. 

Subpart  A — General 

§  44.1  Scope  and  construction. 

(a)  The  procedures  and  rules  of  prac¬ 
tice  set  forth  in  this  part  shall  govern 
petitions  for  modification  of  the  appli¬ 
cation  of  mandatory  safety  standards 
filed  under  section  101(c)  of  the  Act 
and,  to  the  extent  applicable,  pending 
petitions  for  modification  initially 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  the  In¬ 
terior. 

(b)  These  rules  shall  be  liberally  con¬ 
strued  to  carry  out  the  purpose  of  the 
Act  by  assuring  adequate  protection  of 
miners,  and  to  secure  the  just  and 
prompt  determination  of  all  proceed¬ 
ings  consistent  with  adequate  consid¬ 
eration  of  the  issues  involved. 

§  44.2  Definitions. 

As  used  in  this  part,  unless  the  con¬ 
text  clearly  requires  otherwise,  the 
term- 

fa)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164. 

(b)  “Secretary”,  "operator”, 
“person”,  “agent”,  “miner”  and  "coal 
or  other  mine”,  have  the  meanings  set 
forth  in  section  3  of  the  Act. 

(c)  “Assistant  Secretary”  means  the 
Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health. 

(d)  “Administrative  law  judge” 
means  an  administrative  law  judge  of 
the  Department  of  Labor  appointed 
under  section  3105  of  Title  5  of  the 
United  States  Code. 

(e)  “Representative  of  miners” 
means  a  person  or  organization  desig¬ 
nated  by  two  or  more  miners  to  act  as 
their  representative  for  purposes  of 
the  Act,  and  who  is  in  compliance  with 
30  CFR  Part  40. 

(f)  “Pending  petitions  for  modifica¬ 
tion”  means  those  proceedings  initial¬ 
ly  filed  with  the  Department  of  the 
Interior  under  section  301(c)  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969,  prior  to  March  9,  1978, 
and  in  which  there  had  not  been  a 
final  departmental  decision  as  of 
March  9, 1978. 

§  44.3  Parties. 

Parties  to  proceedings  under  this 
part  shall  include  the  Mine  Safety  and 
Health  Administration,  the  operator 


of  the  mine,  and  any  representative  of 
the  miners  in  the  affected  mine.  Any 
other  person  claiming  a  right  of  par¬ 
ticipation  as  an  interested  party  in  a 
proceeding  may  become  a  party  upon 
application  to  the  Assistant  Secretary 
and  the  granting  of  such  application. 
Subsequent  to  the  referral  of  a  peti¬ 
tion  to  the  Chief  Administrative  Law 
Judge,  all  such  applications  seeking 
status  as  a  party  shall  be  made  to  the 
Chief  Administrative  Law  Judge  for 
his  disposition. 

§  44.4  Effect  of  petitions  granted. 

All  petitions  for  modification  grant¬ 
ed  pursuant  to  this  part  shall  have 
only  future  effect.  Orders  granting  pe¬ 
titions  for  modification  may  contain 
special  terms  and  conditions  for  the 
purpose  of  assuring  adequate  protec¬ 
tion  to  miners.  The  modification,  to¬ 
gether  with  any  conditions,  shall  have 
the  same  force  and  effect  as  a  manda¬ 
tory  safety  standard. 

§  44.5  Notice  of  a  granted  petition  for 
modification. 

(a)  Every  final  action  granting  a  pe¬ 
tition  for  modification  under  this  part 
shall  be  published  in  the  Federal  Reg¬ 
ister.  Every  such  final  action  pub¬ 
lished  shall  specify  the  statutory 
grounds  upon  which  the  modification 
is  based  and  a  summary  of  the  facts 
which  warranted  the  modification. 

(b)  Every  final  action  or  a  summary 
thereof  granting  a  petition  for  modifi¬ 
cation  under  this  part  shall  be  posted 
by  the  operator  on  the  mine  bulletin 
board  at  the  affected  mine  and  shall 
remain  posted  as  long  as  the  modifica¬ 
tion  is  effective.  If  a  summary  of  the 
final  action  is  posted  on  the  mine  bul¬ 
letin  board,  a  copy  of  the  full  decision 
shall  be  kept  at  the  affected  mine 
office  and  made  available  to  the 
miners. 

§  44.6  Manner  of  service. 

(a)  Copies  of  all  documents  filed  in 
any  proceeding  described  in  this  part 
and  copies  of  all  notices  pertinent  to 
such  proceeding  shall  be  served  by  the 
filing  party  on  all  other  persons  made 
parties  to  the  proceeding  under  §  44.3. 
If  a  request  for  hearing  has  been  filed 
by  any  party,  a  copy  of  all  subsequent 
documents  filed  shall  be  served  upon 
the  Mine  Safety  and  Health  Adminis¬ 
tration  through  its  representative,  the 
Office  of  the  Solicitor,  Department  of 
Labor. 

(b)  Provisions  for  service  of  the  ini¬ 
tial  petition  are  included  under  §  44.10. 
All  other  documents  filed  subsequent 
to  a  request  for  hearing  by  any  party 
may  be  served  personally  or  by  first- 
class  mail  to  the  last  known  address  of 
the  party. 

(c)  Whenever  a  party  is  represented 
by  an  attorney  who  has  signed  any 
document  filed  on  behalf  of  such 
party  or  otherwise  entered  an  appear- 
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ance  on  behalf  of  such  party,  service 
thereafter  shall  be  made  upon  the  at¬ 
torney. 

(d)  Any  party  filing  a  petition  for 
modification  under  these  rules  shall 
file  proof  of  service  in  the  form  of  a 
return  receipt  where  service  is  by  reg¬ 
istered  or  certified  mail,  or  an  ac¬ 
knowledgment  by  the  party  served  or 
a  verified  return  where  service  is  made 
personally.  A  certificate  of  service 
shall  accompany  all  other  documents 
filed  by  a  party  under  these  rules. 

§44.7  Transfer  of  pending  petitions  for 
modification. 

(a)  On  March  9,  1978,  all  petitions 
pending  before  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  the 
Interior  are  transferred  to  the  Depart¬ 
ment  of  Labor  as  provided  herein.  All 
transferred  cases  shall  be  subject  to 
the  regulation  of  this  part,  as  applica¬ 
ble. 

(b)  Where  an  investigation  report 
and  amended  answer  have  been  filed 
the  case  is  transferred  to  the  docket  of 
the  Chief  Administrative  Law  Judge, 
Department  of  Labor  for  further  pro¬ 
ceedings. 

(c)  Where  an  investigation  report 
has  not  been  filed  the  case  is  trans¬ 
ferred  to  the  appropriate  Assistant 
Administrator,  Mine  Safety  and 
Health  Administration,  for  a  proposed 
decision  and  order  pursuant  to  these 
regulations. 


Subpart  B — Initial  Filing  of  Petitions 
for  Modification 

§  44.10  Who  may  file. 

A  petition  under  section  101(c)  of 
the  Act  for  modification  of  the  appli¬ 
cation  of  mandatory  safety  standard 
may  be  filed  only  by  the  operator  of 
the  affected  mine  or  any  representa¬ 
tive  of  the  miners  at  such  mine.  All  pe¬ 
titions  must  be  in  writing  and  must  be 
filed  with  the  Assistant  Secretary  of 
Labor  for  Mine  Safety  and  Health, 
U.S.  Department  of  Labor,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203.  If  the  petition  is  filed  by  a  mine 
operator,  a  copy  of  the  petition  shall 
be  served  by  the  mine  operator  upon  a 
representative  of  miners  at  the  affect¬ 
ed  mine.  If  the  petition  is  filed  by  a 
representative  of  the  miners,  a  copy  of 
the  petition  shall  be  served  by  the  rep¬ 
resentative  of  miners  upon  the  mine 
operator.  Service  shall  be  accom¬ 
plished  personally  or  by  registered  or 
certified  mail,  return  receipt  request¬ 
ed. 

§  44.11  Contents  of  petition. 

(a)  A  petition  for  modification  filed 
pursuant  to  §  44.10  shall  contain: 

(1)  The  name  and  address  of  the  pe¬ 
titioner. 

(2)  The  mailing  address  and  mine 
identification  number  of  the  mine  or 
mines  affected. 


(3)  The  mandatory  safety  standard 
to  which  the  petition  is  directed. 

(4)  A  concise  statement  of  the  modi¬ 
fication  requested,  and  whether  the 
petitioner  (i)  proposes  to  establish  an 
alternate  method  in  lieu  of  the  manda¬ 
tory  safety  standard,  or  (ii)  alleges 
that  the  application  of  the  standard 
will  result  in  a  diminution  of  safety  to 
the  miners  affected,  or  (ill)  requests 
relief  based  on  both  paragraphs  (a)(4) 
(i)  and  (ii)  of  this  section. 

(5)  A  detailed  statement  of  the  facts 
the  petitioner  would  show  to  establish 
the  grounds  upon  which  it  is  claimed  a 
modification  is  warranted. 

(6)  Identification  of  any  representa¬ 
tive  of  the  miners  at  the  affected 
mine,  if  the  petitioner  is  a  mine  opera¬ 
tor. 

(b)  A  petition  for  modification  shall 
not  include  a  request  for  modification 
of  the  application  of  more  than  one 
mandatory  safety  standard.  A  petition 
for  modification  shall  not  request 
relief  for  more  than  one  operator. 
However,  an  operator  may  file  a  peti¬ 
tion  for  modification  pertaining  to 
more  than  one  mine  where  it  can  be 
shown  that  identical  issues  of  law  and 
fact  exist  as  to  the  petition  for  each 
mine. 

§44.12  Procedure  for  public  notice  of  pe¬ 
tition  received. 

(a)  Promptly  upon  receipt  of  a  peti¬ 
tion  for  modification,  the  Mine  Safety 
and  Health  Administration  will  give 
notice  of  the  petition  to  each  known 
representative  of  miners  or  the  opera¬ 
tor  of  the  affected  mine  as  appropri¬ 
ate,  and  shall  publish  notice  of  the  pe¬ 
tition  in  the  Federal  Register. 

(b)  The  Federal  Register  notice 
shall  contain  a  statement  that  the  pe¬ 
tition  has  been  filed,  shall  identify  the 
petitioner  and  the  mine  or  mines  to 
which  the  petition  relates,  shall  cite 
the  mandatory  safety  standard  for 
which  modification  of  application  is 
sought,  shall  describe  the  requested 
relief,  and  shall  summarize  the  facts 
claimed  by  petitioner  to  warrant  the 
requested  modification. 

(c)  All  such  notices  shall  advise  in¬ 
terested  parties  that  they  may  within 
30  days  from  the  date  of  publication  in 
the  Federal  Register,  in  writing,  com¬ 
ment  upon  or  provide  information  rel¬ 
ative  to  the  proposed  modification. 

§  44.13  Proposed  decision. 

Upon  receipt  of  a  petition  for  modi¬ 
fication,  the  Mine  Safety  and  Health 
Administration  shall  cause  an  investi¬ 
gation  to  be  made  as  to  the  merits  of 
such  petition.  Within  a  reasonable 
time  thereafter,  the  appropriate  Assis¬ 
tant  Administrator  shall  make  a  pro¬ 
posed  decision  and  order  based  upon 
all  available  information,  including 
the  results  of  the  investigation.  The 
proposed  decision  and  order  shall  be 
served  on  all  parties  to  the  proceeding. 


The  proposed  decision  shall  become 
final  upon  the  20th  day  after  service 
thereof,  unless  a  request  for  hearing 
has  been  filed  with  the  appropriate 
Assistant  Administrator  as  provided  in 
§44.14.  Service  of  the  proposed  deci¬ 
sion  is  complete  upon  mailing. 

§  44.14  Request  for  hearing. 

A  request  for  hearing  filed  in  accor¬ 
dance  with  §  44.13  must  be  filed  within 
20  days  after  service  of  the  proposed 
decision  and  shall  include: 

(a)  A  concise  summary  of  position  on 
the  issues  of  fact  or  law  desired  to  be 
raised  by  the  party  requesting  the 
hearing,  including  specific  objections 
to  the  proposed  decision.  A  party 
other  than  petitioner  who  has  request¬ 
ed  a  hearing  shall  also  comment  upon 
all  issues  of  fact  or  law  presented  in 
the  petition,  and 

(b)  An  indication  of  a  desired  hear¬ 
ing  site. 

§44.15  Referral  to  Chief  Administrative 
Law  Judge. 

Upon  receipt  of  a  request  for  hear¬ 
ing  as  provided  in  §44.14  or  upon  his 
own  inltiataive,  the  appropriate  Assis¬ 
tant  Administrator  shall  refer  to  the 
Chief  Administrative  Law  Judge  the 
original  petition,  the  proposed  deci¬ 
sion  and  order,  all  information  upon 
which  the  proposed  decision  was 
based,  any  written  request  for  a  hear¬ 
ing  on  the  petition  filed,  and  any 
other  written  comments  or  informa¬ 
tion  received  and  considered  in  making 
the  proposed  decision. 

Subpart  C — Hearings 

§44.20  Designation  of  administrative  law 
judge. 

Upon  receipt  of  a  request  for  hear¬ 
ing  in  a  petition  for  modification  pro¬ 
ceeding,  the  Chief  Administrative  Law 
Judge  shall  designate  an  administra¬ 
tive  law  judge  appointed  under  section 
3105  of  Title  5  of  the  United  States 
Code  to  preside  over  the  hearing. 

§  44.21  Filing  and  form  of  documents. 

(a)  Where  to  file.  After  a  petition  has 
been  referred  to  the  Office  of  the 
Chief  Administrative  Law  Judge,  the 
parties  will  be  notified  of  the  name 
and  address  of  the  administrative  law 
judge  assigned  to  the  case  when  such 
assignment  is  made.  All  further  docu¬ 
ments  shall  be  filed  with  the  adminis¬ 
trative  law  judge  at  the  address  desig¬ 
nated  or  with  the  Chief  Administra¬ 
tive  Law  Judge  if  the  assignment  has 
not  been  made.  While  the  petition  is 
before  the  Assistant  Secretary  at  any 
stage  of  the  proceeding,  all  documents 
should  be  filed  with  the  Assistant  Sec¬ 
retary  of  Labor  for  Mine  Safety  and 
Health,  4015  Wilson  Boulevard,  Ar¬ 
lington,  Va.  22203. 

(b)  Caption,  title  and  signature.  (1) 
The  documents  filed  in  any  proceeding 
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under  this  part  shall  be  captioned  in 
the  name  of  the  operator  of  the  mine 
to  which  the  proceeding  relates  and  in 
the  name  of  the  mine  or  mines  affect¬ 
ed.  After  a  docket  number  has  been  as¬ 
signed  to  the  proceeding  by  the  Office 
of  the  Chief  Administrative  Law 
Judge,  the  caption  shall  contain  such 
docket  number. 

(2)  After  the  caption  each  such  doc¬ 
ument  shall  contain  a  title  which  shall 
be  descriptive  of  the  document  and 
which  shall  identify  the  party  by 
whom  the  document  is  submitted. 

(3)  The  original  of  all  documents 
filed  shall  be  signed  at  the  end  by  the 
party  submitting  the  document  or,  if 
the  party  is  represented  by  an  attor¬ 
ney,  by  such  attorney.  The  address  of 
the  party  or  the  attorney  shall  appear 
beneath  the  signature. 

§  44.22  Administrative  law  judges;  powers 
and  duties. 

(a)  Powers.  An  administrative  law 
judge  designated  to  preside  over  a 
hearing  shall  have  all  powers  neces¬ 
sary  or  appropriate  to  conduct  a  fair, 
full,  and  impartial  hearing,  including 
the  following: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  Issue  subpoenas  authorized  by 
law; 

(3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  Take  depositions  or  have  deposi¬ 
tions  taken  when  the  ends  of  justice 
would  be  served; 

(5)  To  provide  for  discovery  and  to 
determine  its  scope; 

(6)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel  therein; 

(7)  To  consider  and  rule  upon  proce¬ 
dural  requests; 

(8)  To  hold  conferences  for  the  set¬ 
tlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(9)  To  make  decisions  in  accordance 
with  the  Act,  this  part,  and  section  557 
of  Title  5  of  the  United  States  Code; 
and 

(10)  To  take  any  other  appropriate 
action  authorized  by  this  part,  by  sec¬ 
tion  556  of  Title  5  of  the  United  States 
Code,  or  by  the  Act. 

(b)  Private  consultation.  Except  to 
the  extent  required  for  the  disposition 
of  ex  parte  matters,  an  administrative 
law  judge  may  not  consult  a  person  or 
a  party  on  any  fact  at  issue,  unless 
upon  notice  and  opportunity  for  all 
parties  to  participate. 

(c)  Disqualification.  (1)  When  an  ad¬ 
ministrative  law  judge  deems  himself 
disqualified  to  preside  over  a  particu¬ 
lar  hearing,  he  shall  withdraw  there¬ 
from  by  notice  on  the  record  directed 
to  the  Chief  Administrative  Law 
Judge. 

(2)  Any  party  who  deems  an  admin¬ 
istrative  law  judge  for  any  reason  to 
be  disqualified  to  preside,  or  to  contin¬ 


ue  to  preside,  over  a  particular  hear¬ 
ing,  may  file  with  the  Chief  Adminis¬ 
trative  Law  Judge  of  the  Department 
of  Labor  a  motion  to  be  supported  by 
affidavits  setting  forth  the  alleged 
grounds  for  disqualification.  The 
Chief  Administrative  Law  Judge  shall 
rule  upon  the  motion. 

(d)  Contumacious  conduct;  failure 
or  refusal  to  appear  or  obey  the  rulings 
of  a  presiding  administrative  law 
judge.  (1)  Contumacious  conduct  at 
any  hearing  before  the  administrative 
law  judge  shall  be  ground  for  exclu¬ 
sion  from  the  hearing. 

(2)  If  a  witness  or  a  party  refuses  to 
answer  a  question  after  being  directed 
to  do  so,  or  refuses  to  obey  an  order  to 
provide  or  permit  discovery,  the  ad¬ 
ministrative  law  judge  may  make  such 
orders  with  regard  to  the  refusal  as 
are  just  and  appropriate,  including  an 
order  denying  the  application  of  a  pe¬ 
titioner  or  regulating  the  contents  of 
the  record  of  the  hearing. 

(e)  Referral  to  Federal  Rules  of  Civil 
Procedure  and  Evidence.  On  any  pro¬ 
cedural  question  not  regulated  by  this 
part,  the  Act,  or  the  Administrative 
Procedure  Act,  an  administrative  law 
judge  shall  be  guided  to  the  extent 
practicable  by  any  pertinent  provi¬ 
sions  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  or  Federal  Rules  of  Evidence, 
as  appropriate. 

§  44.23  Prehearing  conference. 

(a)  Convening  a  conference.  Upon 
his  own  motion  or  the  motion  of  a 
party,  the  administrative  law  judge 
may  direct  the  parties  or  their  counsel 
to  meet  with  him  for  a  conference  to 
consider: 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of 
amendments  to  documents '  for  pur¬ 
poses  of  clarification,  simplification,  or 
limitation; 

(3)  Stipulations,  admissions  of  fact, 
and  of  contents  and  authenticity  of 
documents; 

(4)  Limitation  of  the  number  of  par¬ 
ties  and  of  expert  witnesses;  and 

(5)  Such  other  matters  as  may  tend 
to  expedite  the  disposition  of  the  pro¬ 
ceeding,  and  to  assure  a  just  conclu¬ 
sion  thereof. 

(b)  Record  of  conference.  The  admin¬ 
istrative  law  judge  shall  issue  an  order 
which  recites  the  action  taken  at  the 
conference,  the  amendments  allowed 
to  any  documents  which  have  been 
filed,  and  the  agreements  made  be¬ 
tween  the  parties  as  to  any  of  the  mat¬ 
ters  considered,  and  which  limits  the 
issues  for  hearing  to  those  not  dis¬ 
posed  of  by  admissions  or  agreements; 
and  such  order  when  entered  controls 
the  subsequent  course  of  the  hearing, 
unless  modified  at  the  hearing,  to  pre¬ 
vent  manifest  injustice. 

§  44.24  Discovery. 

Whenever  appropriate  to  a  just  dis¬ 
position  of  any  issue  in  a  hearing,  the 


Chief  Administrative  Law  Judge  or 
the  presiding  administrative  law 
judge,  as  appropriate,  may  allow  dis¬ 
covery  by  any  appropriate  procedure, 
such  as  deposition,  written  interroga¬ 
tories,  or  production  of  documents  by 
a  party.  The  Chief  Administrative  Law 
Judge  or  the  presiding  administrative 
law  judge,  as  appropriate,  may  order  a 
party  to  produce  and  permit  inspec¬ 
tion  and  copying  or  photographing  of 
designated  documents  relevant  to  the 
proceeding. 

§  44.25  Depositions. 

(a)  Purpose.  For  reasons  of  unavaila¬ 
bility  or  for  purpose  of  discovery,  the 
testimony  of  any  witness  may  be  taken 
by  deposition. 

(b)  Filing  of  Motion.  Any  party  de¬ 
siring  to  take  the  deposition  of  a  wit¬ 
ness  shall  file  a  written  motion  to  the 
Chief  Administrative  Law  Judge  or 
presiding  administrative  law  judge,  as 
appropriate,  setting  forth:  (1)  The  rea¬ 
sons  why  such  deposition  should  be 
taken;  (2)  the  time  when,  the  place 
where,  and  the  name  and  post  office 
address  of  the  person  before  whom 
the  deposition  is  to  be  taken;  (3)  the 
name  and  address  of  each  witness;  and 

(4)  the  subject  matter  concerning 
which  each  witness  is  expected  to  tes¬ 
tify. 

(c)  Form.  Depositions  may  be  taken 
before  any  person  having  the  power  to 
administer  oaths.  Each  witness  testify¬ 
ing  upon  deposition  shall  be  sworn, 
and  the  parties  not  calling  him  shall 
have  the  right  to  cross-examine  him. 
The  questions  propounded  and  the  an¬ 
swers  thereto,  together  with  all  objec¬ 
tions  made,  shall  be  reduced  to  writ¬ 
ing,  read  to  the  witness,  subscribed  by 
him,  and  certified  by  the  officer 
before  whom  the  deposition  is  taken, 
with  two  copies  thereof,  in  an  enve¬ 
lope  and  mail  the  same  by  registered 
mail  to  the  Chief  Administrative  Law 
Judge  or  the  presiding  administrative 
law  judge. 

(d)  Use  of  Deposition.  (1)  Subject  to 
such  objections  to  the  questions  and 
answers  as  were  noted  at  the  time  of 
taking  the  deposition  and  would  be 
valid  were  the  witness  personally  pre¬ 
sent  and  testifying,  such  deposition 
may  be  read  and  offered  in  evidence 
by  the  party  taking  it  as  against  any 
party  who  was  present,  represented  at 
the  taking  of  the  deposition,  or  who 
had  due  notice  thereof. 

(2)  No  part  of  a  deposition  shall  be 
admitted  in  evidence  unless  there  is  a 
showing  that  the  reasons  for  the 
taking  of  the  deposition  in  the  first  in¬ 
stance  exist  at  the  time  of  hearing. 

9  44.26  Subpoenas;  witness  fees. 

(a)  On  written  application  of  a  party 
or  on  his  own  motion,  the  Chief  Ad¬ 
ministrative  Law  Judge  or  the  presid¬ 
ing  administrative  law  judge,  as  appro¬ 
priate,  may  issue  subpoenas  requiring 
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the  attendance  of  witnesses  and  the 
production  of  relevant  papers,  books, 
and  documents  in  their  possession  and 
under  their  control.  A  subpoena  may 
be  served  by  any  person  who  is  not  a 
party  and  is  not  less  than  18  years  of 
age,  and  the  original  subpoena  bearing 
a  certificate  of  service  shall  be  filed 
with  the  administrative  law  judge.  A 
witness  may  be  required  to  attend  a 
deposition  or  hearing  at  a  place  not 
more  than  100  miles  from  the  place  of 
service. 

(b)  Witnesses  subpoenaed  by  any 
party  shall  be  paid  the  same  fees  and 
mileage  as  are  paid  for  like  attendance 
in  the  District  Courts  of  the  United 
States.  The  witness  fee  and  mileage 
shall  be  paid  by  the  party  at  whose  in¬ 
stance  the  witness  appears. 

§  44.27  Consent  findings  and  rules  or 
orders. 

Ca)  General  At  any  time  before  the 
reception  of  evidence  in  any  hearing, 
or  during  any  hearing  a  reasonable  op¬ 
portunity  may  be  afforded  to  permit 
negotiation  by  the  parties  of  an  agree¬ 
ment  containing  consent  findings  and 
a  rule  or  order  disposing  of  the  whole 
or  any  part  of  the  proceedings.  The 
allowance  of  such  opportunity  and  the 
duration  thereof  shall  be  in  the  discre¬ 
tion  of  the  Chief  Administrative  Law 
Judge  if  no  administrative  law  judge 
has  been  assigned  or  of  the  presiding 
administrative  law  judge,  after  consid¬ 
eration  of  the  nature  of  the  proceed¬ 
ing,  the  requirements  of  the  public  in¬ 
terest,  the  representations  of  the  par¬ 
ties,  and  the  probability  of  an  agree¬ 
ment  which  will  result  in  a  just  dispo¬ 
sition  of  the  issues  involved. 

(b)  Contents.  Any  agreement  con¬ 
taining  consent  findings  and  rule  or 
order  disposing  of  a  proceeding  shall 
also  provide: 

(1)  That  the  rule  or  order  shall  have 
the  same  force  and  effect  as  if  made 
after  a  full  hearing; 

(2)  That  the  entire  record  on  which 
any  rule  or  order  may  be  based  shall 
consist  solely  of  the  petition  and  the 
agreement; 

(3)  A  waiver  of  any  further  proce¬ 
dural  steps  before  the  administrative 
law  judge  and  the  Assistant  Secretary; 
and 

(4)  A  waiver  of  any  right  to  chal¬ 
lenge  or  contest  the  validity  of  the 
findings  and  of  the  rule  or  order  made 
in  accordance  with  the  agreement. 

(c)  Submission.  On  or  before  the  ex¬ 
piration  of  the  time  granted  for  nego¬ 
tiations,  the  parties  or  their  counsel 
may: 

(1)  Submit  the  proposed  agreement 
to  the  Chief  Administrative  Law  Judge 
or  presiding  administrative  law  judge 
as  appropriate  for  his  consideration;  or 

(2)  Inform  the  Chief  Administrative 
Law  Judge  or  the  presiding  adminis¬ 
trative  law  judge,  as  appropriate,  that 
agreement  cannot  be  reached. 


(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  rule  or  order  is  submitted  within 
the  time  allowed  therefor,  the  Chief 
Administrative  Law  Judge  or  the  pre¬ 
siding  administrative  law  judge,  as  ap¬ 
propriate,  may  accept  such  agreement 
by  issuing  his  decision  based  upon  the 
agreed  findings. 

§  44.28  Notice  of  hearing. 

(a)  The  administrative  law  judge 
shall  fix  a  place  and  date  for  the  hear¬ 
ing  and  notify  all  parties  at  least  30 
days  in  advance  of  the  date  set,  unless 
at  least  one  party  requests  and  all  par¬ 
ties  consent  to  an  earlier  date.  The 
notice  shall  include: 

(1)  The  time,  place,  and  nature  of 
the  hearing; 

(2)  The  legal  authority  under  which 
the  hearing  is  to  be  held;  and 

(3)  A  specification  of  issues  of  fact 
and  law. 

(b)  In  accordance  with  the  provi¬ 
sions  of  section  554  of  Title  5  of  the 
United  States  Code,  a  party  may  move 
for  a  transfer  of  a  place  of  hearing  on 
the  basis  of  convenience  to  parties  and 
witnesses.  Such  motion  should  be  filed 
with  the  administrative  law  judge  as¬ 
signed  to  the  case. 

§  44.29  Motions. 

Each  motion  filed  shall  be  in  writing 
and  shall  contain  a  short  and  plain 
statement  of  the  grounds  upon  which 
it  is  based.  A  statement  in  opposition 
to  the  motion  may  be  filed  by  any 
party  within  10  days  after  the  date  of 
the  service.  The  administrative  law 
judge  may  permit  oral  motions  during 
the  course  of  proceedings. 

§  44.30  Hearing  procedures. 

(a)  Order  of  proceeding.  Except  as 
may  be  ordered  otherwise  by  the  ad¬ 
ministrative  law  judge,  the  petitioner 
shall  proceed  first  at  a  hearing. 

(b)  Burden  of  proof.  The  petitioner 
shall  have  the  burden  of  proof. 

(c)  Evidence— (.  1)  Admissibility.  A 
party  shall  be  entitled  to  present  its 
case  or  defense  by  oral  or  documen¬ 
tary  evidence,  to  submit  rebuttal  evi¬ 
dence,  and  to  conduct  such  crossexa¬ 
mination  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts.  Any 
oral  or  documentary  evidence  may  be 
received,  but  the  administrative  law 
judge  shall  exclude  evidence  which  is 
irrelevant,  immaterial,  or  unduly  rep¬ 
etitious. 

(2)  Testimony  of  witnesses.  The  tes¬ 
timony  of  a  witness  shall  be  upon  oath 
or  affirmation  administered  by  the  ad¬ 
ministrative  law  judge. 

(3)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence,  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion,  or  to  the  failure  to  limit  such 
scope,  he  shall  state  briefly  the 
grounds  for  such  objection.  Rulings  on 


such  objections  shall  appear  in  the 
record. 

(4)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(d)  Official  notice.  Official  notice 
may  be  taken  of  any  material  fact  not 
appearing  in  evidence  in  the  record, 
which  is  among  the  traditional  mat¬ 
ters  of  judicial  notice  or  concerning 
which  the  Department  of  Labor  by 
reason  of  its  functions  is  presumed  to 
be  expert;  provided  that  the  parties 
shall  be  given  adequate  notice,  at  the 
hearing  or  by  reference  in  the  presid¬ 
ing  administrative  law  judge’s  deci¬ 
sion,  of  the  matters  so  noticed,  and 
shall  be  given  adequate  opportunity  to 
show  the  contrary. 

(e)  Transcript  Copies  of  the  tran¬ 
script  of  the  hearing  may  be  obtained 
by  the  parties  upon  written  applica¬ 
tion  filed  with  the  reporter,  and  upon 
the  payment  of  fees  at  the  rate  pro¬ 
vided  in  the  agreement  with  the  re¬ 
porter. 

§  44.31  Proposed  findings  of  fact,  conclu¬ 
sions  and  orders. 

After  consultation  with  the  parties, 
the  administrative  law  judge  may  pre¬ 
scribe  a  time  not  less  than  20  days 
within  which  each  party  may  file  pro¬ 
posed  findings  of  fact,  conclusions  of 
law,  and  rule  or  order,  together  with  a 
supporting  brief  expressing  the  rea¬ 
sons  for  such  proposals.  Such  propos¬ 
als  and  brief  shall  be  served  on  all 
other  parties,  and  shall  refer  to  all 
portions  of  the  record  and  to  all  au¬ 
thorities  relied  upon  in  support  of 
each  proposal. 

§  44.32  Initial  decision. 

As  soon  as  practicable  after  the  time 
allowed  for  the  filing  of  proposed  find¬ 
ings  of  fact  and  conclusions  of  law,  the 
administrative  law  judge  shall  make 
and  serve  upon  each  party  his  deci¬ 
sion,  which  shall  become  final  upon 
the  20th  day  after  service  thereof, 
unless  an  appeal  is  filed  thereto,  as 
provided  in  §  44.33.  The  decision  of  the 
administrative  law  judge  shall  include: 

(1) A  statement  of  numbered  find¬ 
ings  of  fact  and  conclusions  of  law, 
with  reasons  and  bases  therefor,  upon 
each  material  issue  of  fact,  law,  or  dis¬ 
cretion  presented  on  the  record,  and 

(2)  The  appropriate  rule,  order, 
relief,  or  denial  thereof.  The  decision 
of  the  administrative  law  judge  shall 
be  based  upon  a  consideration  of  the 
whole  record  and  shall  state  all  facts 
officially  noticed  and  relied  upon.  It 
shall  be  made  on  the  basis  of  a  prepon¬ 
derance  of  reliable  and  probative  evi¬ 
dence. 

§  44.33  Departmental  review. 

(a)  Notice  of  appeal  Any  party  may 
appeal  from  the  initial  decision  of  the 
administrative  law  judge  by  filing  with 
the  Assistant  Secretary  a  notice  of 
appeal  within  20  days  after  service  of 
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the  initial  decision.  The  Assistant  Sec¬ 
retary  may  consolidate  related  ap¬ 
peals.  Copies  of  a  notice  of  appeal 
shall  be  served  on  all  parties  to  the 
proceeding  in  accordance  with  §  44.6. 

(b)  State  of  objections.  Within  20 
days  after  filing  the  notice  of  appeal, 
the  appellant  shall  file  his  statement 
of  objections  to  the  decision  of  the  ad¬ 
ministrative  law  judge  and  serve  copies 
on  all  other  parties  to  the  proceeding. 
Such  statement  shall  refer  to  the  spe¬ 
cific  findings  of  fact,  conclusions  of 
law,  or  terms  of  the  order  objected  to 
in  the  initial  decision.  Where  any  ob¬ 
jection  is  based  upon  evidence  of 
record,  such  objection  need  not  be 
considered  by  the  Assistant  Secretary 
if  specific  record  citations  to  the  perti¬ 
nent  evidence  are  not  contained  in  the 
statement  of  objections. 

(c)  Responding  statements.  Within 
20  days  after  service  of  the  statement 
of  objections,  any  other  party  to  the 
proceeding  may  file  a  statement  in  re¬ 
sponse  thereto. 

(d)  Existing  appeals  of  pending  peti¬ 
tions.  The  entire  record  of  each  pend¬ 
ing  petition  or  appeal  within  the  De¬ 
partment  of  the  Interior  shall  be 
transferred  to  the  Assistant  Secretary 
for  decision  in  accordance  with  the 
provisions  of  §  44.35. 

§  44.34  Transmission  of  record. 

If  an  appeal  is  filed,  the  administra¬ 
tive  law  judge  shall  transmit  the 
record  of  the  proceeding  to  the  Assis¬ 
tant  Secretary  for  review.  The  record 
shall  include:  the  application,  any  re¬ 
quest  for  hearing  thereon,  motions 
and  requests  filed  in  written  form,  rul¬ 
ings  thereon,  the  transcript  of  the  tes¬ 
timony  taken  at  the  hearing,  together 
with  the  exhibits  admitted  in  evi¬ 
dence,  any  documents  or  papers  filed 
in  connection  with  prehearing  confer¬ 
ences,  such  proposed  findings  of  fact, 
conclusions  of  law,  rules  or  orders,  and 
supporting  reasons,  as  may  have  been 
filed,  and  the  administrative  law 
judge’s  decision. 

§44.35  Decision  of  the  Assistant  Secre¬ 
tary. 

Appeals  from  a  decision  rendered 
pursuant  to  §44.32  or  appeals  pursu¬ 
ant  to  §  44.33(d)  shall  be  decided  by 
the  Assistant  Secretary  upon  consider¬ 
ation  of  the  entire  record  of  the  pro¬ 
ceedings  transmitted,  together  with 
the  statements  submitted  by  the  par¬ 
ties.  The  decision  may  affirm,  modify, 
or  set  aside,  in  whole  or  part,  the  find¬ 
ings,  conclusions,  and  the  rule  or  order 
contained  in  the  decision  of  the  presid¬ 
ing  administrative  law  judge,  and  shall 
include  a  statement  of  reasons  or 
bases  for  the  action  taken. 


Subpart  D — Summary  Dadsions 

§  44.40  Motion  for  summary  decision. 

(a)  Any  party  may,  at  least  20  days 
before  the  date  fixed  for  any  hearing 


under  Subpart  C  of  this  part,  move 
with  or  without  supporting  affidavits 
for  a  summary  decision  in  his  favor  on 
all  or  any  part  of  the  proceeding.  Any 
other  party  may,  within  10  days  after 
service  of  the  motion,  serve  opposing 
affidavits  or  countermove  for  sum¬ 
mary  decision.  The  administrative  law 
judge  may  set  the  matter  for  argu¬ 
ment  and  call  for  the  submission  of 
briefs. 

(b)  The  filing  of  any  documents 
under  paragraph  (a)  of  this  section 
shall  be  with  the  administrative  law 
judge,  and  copies  of  any  such  docu¬ 
ments  shall  be  served  in  accordance 
with  §  44.26. 

(c)  Any  affidavits  submitted  with 
the  motion  shall  set  forth  such  facts 
as  would  be  admissible  in  evidence  in  a 
proceeding  subject  to  5  U.S.C.  556  and 
557  and  shall  show  affirmatively  that 
the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  When  a 
motion  for  summary  decision  is  made 
and  supported  as  provided  in  this  sec¬ 
tion,  a  party  opposing  the  motion  may 
not  rest  upon  the  mere  allegations  or 
denials  of  such  pleading,  such  re¬ 
sponse  must  set  forth  specific  facts 
showing  that  there  is  a  genuine  issue 
of  fact  for  the  hearing. 

(d)  The  administrative  law  judge 
may  grant  such  motion  if  the  plead¬ 
ings,  affidavits,  material  obtained  by 
discovery  or  otherwise  obtained,  or 
matters  officially  noticed  show  that 
there  is  no  genuine  issue  as  to  any  ma¬ 
terial  fact  and  that  a  party  is  entitled 
to  summary  decision.  The  administra¬ 
tive  law  judge  may  deny  such  motion 
whenever  the  moving  party  denies 
access  to  information  by  means  of  dis¬ 
covery  to  a  party  opposing  the  motion. 

(e)  The  denial  of  all  or  any  part  of  a 
motion  for  summary  decision  by  the 
administrative  law  judge  shall  not  be 
subject  to  interlocutory  appeal  to  the 
Assistant  Secretary  unless  the  admin¬ 
istrative  law  judge  certifies  in  writing: 

(1)  That  the  ruling  involves  an  impor¬ 
tant  question  of  law  or  policy  as  to 
which  there  is  substantial  ground  for 
differences  of  opinion;  and  (2)  that  an 
immediate  appeal  from  the  ruling  may 
materially  advance  the  ultimate  termi¬ 
nation  of  the  proceeding.  The 
allowance  of  such  an  interlocutory 
appeal  shall  not  stay  the  proceeding 
before  the  administrative  law  judge 
unless  the  Assistant  Secretary  shall  so 
order. 

§  44.41  Summary  decision. 

(a)  No  genuine  issue  of  material  fact 
(1)  Where  no  genuine  issue  of  a  mate¬ 
rial  fact  is  found  to  have  been  raised, 
the  administrative  law  judge  may  issue 
an  initial  decision  to  become  final  20 
days  after  service  thereof,  unless, 
within  such  period  of  time  any  party 
has  filed  an  appeal  with  the  Assistant 
Secretary.  Thereafter,  the  Assistant 
Secretary,  after  consideration  of  the 


entire  record  may  issue  a  final  deci¬ 
sion. 

(2)  An  initial  decision  and  a  final  de¬ 
cision  made  under  this  paragraph 
shall  include  a  statement  of— 

(i)  Findings  and  conclusions,  and  the 
reasons  or  bases  therefor,  on  all  issues 
presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order  made. 

(3)  A  copy  of  an  initial  decision  and 
a  final  decision  under  this  paragraph 
shall  be  served  on  each  party. 

(b)  Hearings  on  issues  of  fact  Where 
a  genuine  material  question  of  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  he  may, 
set  the  case  for  an  evidentiary  hearing 
in  accordance  with  Subpart  C  of  this 
part. 


Subpart  E — Effect  of  Initial  Decision 

§  44.50  Effect  of  appeal  on  an  administra¬ 
tive  law  judge’s  decision. 

The  decision  of  the  administrative 
law  judge  under  this  part  shall  not  be 
operative  during  the  pendency  of 
appeal  to  the  Assistant  Secretary 
under  §  44.33. 

§44.51  Finality  for  purposes  of  judicial 
review. 

Only  a  decision  by  the  Assistant  Sec¬ 
retary  shall  be  deemed  final  agency 
action  for  purposes  of  judicial  review. 
A  decision  by  an  administrative  law 
judge  which  becomes  final  for  lack  of 
appeal  is  not  deemed  final  agency 
action  for  purposes  of  5  U.S.C.  704. 

§  44.52  Revocation  of  modification. 

Any  party  to  a  proceeding  under  this 
part  in  which  a  petition  for  modifica¬ 
tion  of  a  mandatory  safety  standard 
was  granted  may  petition  that  the 
relief  granted  be  revoked  due  to  a 
change  in  circumstances  because  find¬ 
ings  which  justified  the  relief  are  no 
longer  valid.  Such  petition  to  revoke 
shall  be  filed  with  the  Chief  Adminis¬ 
trative  Law  Judge  for  his  disposition 
and  shall  be  subject  to  all  procedures 
of  Subpart  C  as  if  it  were  a  petition 
filed  under  §  44.10. 


SUBCHAFTER  M— METAL  AND  NONMETALUC 
MINE  SAFETY 

PART  55— HEALTH  AND  SAFETY 
STANDARDS— METAL  AND  NON- 
METALUC  OPEN  PIT  MINES 

§  55.24  [Revoked] 

1.  It  is  proposed  to  revoke  §  55.24  of 
Part  55. 
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PART  56— HEALTH  AND  SAFETY 
STANDARDS— SAND,  GRAVEL  AND 
CRUSHED  STONE  OPERATIONS 

§  56.24  [Revoked] 

2.  It  is  proposed  to  revoke  §  56.24  of 
Part  56. 

PART  57— HEALTH  AND  SAFETY 
STANDARDS— METAL  AND  NON- 
METALLIC  UNDERGROUND  MINES 

§§  57.24  and  57.25  [Revoked] 

3.  It  is  proposed  to  revoke  §§57.24 
and  57.25  of  Part  57. 

[PR  Doc.  78-5596  Filed  3-2-78;  8:45  am] 

[4310-68] 

[30  CFR  Part  100] 

FEDERAL  MINE  SAFETY  AND  HEALTH 
ACT  OF  1977 

Civil  Penalties  for  Violations 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Secretary  of  Labor 
proposes  to  promulgate  rules  govern¬ 
ing  the  assessment  of  civil  penalties 
against  operators  of  coal  or  other 
mines  (metal  and  nonmetal)  under  the 
Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act  ),  Pub.  L.  91-173,  as 
amended  by  Pub.  L.  95-164.  Since  the 
Mine  Act  makes  civil  penalty  assess¬ 
ments  applicable  to  metal  and  nonme¬ 
tal  mines  for  the  first  time,  this  pro¬ 
posed  rule  will  apply  to  metal  and 
nonmetal  mine  operators.  The  pro¬ 
posed  rule  will  also  speed  up  the  pen¬ 
alty  assessment  process  and  generally 
raise  the  penalty  assessment  amounts. 

DATES:  Comments  must  be  received 
on  or  before  April  3, 1978. 

ADDRESS:  Comments  should  be  sent 
to:  Department  of  Labor  Mine  Safety 
and  Health  Task  Force,  Room  613, 
Ballston  Tower  No.  3,  4015  Wilson 
Boulevard,  Arlington,  Va.  22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Madison  McCulloch,  Chief,  Office  of 
Assessments,  Mining  Enforcement 
and  Safety  Administration,  Room 
914,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203,  703-235-1484. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  current  30  CFR  Part  100  sets 
forth  a  detailed  formula  for  the  deter¬ 
mination  of  an  appropriate  civil  penal¬ 
ty  in  cases  arising  under  the  Federal 
Coal  Mine  Health  and  Safety  Act 
(Coal  Act).  In  addition,  it  sets  forth 


the  procedures  to  be  followed  to  pay  a 
penalty  or  to  request  either  an  infor¬ 
mal  conference  or  a  formal  hearing 
with  respect  to  any  case.  As  the  result 
of  the  enactment  of  the  Mine  Act  and 
experience  under  the  current  regula¬ 
tions,  changes  in  the  rules  are  neces¬ 
sary. 

The  most  fundamental  change  in 
the  rules  required  by  the  Mine  Act  is 
the  application  of  the  civil  penalty 
system  for  violations  under  the  Coal 
Act  not  only  to  coal  but  to  other 
mining  operations.  In  virtually  every 
respect,  the  proposed  penalty  formula 
for  other  mines  is  identical  to  the  for¬ 
mula  for  coal  mines.  The  only  distinc¬ 
tion  is  with  respect  to  that  part  of  the 
formula  which  takes  into  account  the 
size  of  the  operator’s  business.  Where 
the  formula  for  coal  violations  has  tra¬ 
ditionally  used  annual  mine  tonnage 
as  the  basis  for  computing  size,  ton¬ 
nage  is  not  generally  an  appropriate 
measure  of  production  in  other  mines. 
Accordingly,  the  formula  under 
§  100.3(b)  relies  on  annual  hours 
worked  for  other  mines.  The  formula 
continues  to  rely  upon  annual  tonnage 
for  coal  mines. 

With  respect  to  the  annual  tonnage 
schedule  applicable  to  coal  mines,  a 
change  is  proposed  which  would  result 
in  a  more  equitable  distribution  of 
penalty  points  among  all  operators.  It 
was  found  that  25  percent  of  all  viola¬ 
tions  cited  at  coal  mines  were  assigned 
zero  penalty  points  for  size.  To  make 
more  precise  and  equitable  the  distinc¬ 
tion  between  the  levels  of  the  smaller 
coal  mine  operators,  three  new  size 
categories  have  been  added  at  the  low 
end  of  the  scale.  Also,  slight  changes 
have  been  made  in  the  size  categories 
at  the  high  end  of  the  scale.  This  pro¬ 
posed  change  would  have  the  effect  of 
preventing  undue  hardship  on  the 
truly  small  coal  mine  operator  while 
recognizing  significant  size  differences 
in  relatively  low-production  mines.  It 
is  also  intended  to  create  a  greater 
degree  of  comparability  with  the  new 
metal  and  nonmetal  mine  size  sched¬ 
ule. 

The  proposed  revisions  of  §  100.3(d) 
change  the  penalty  point  allocation 
for  the  negligence  category.  The  cur¬ 
rent  schedule  assesses  from  1  to  12 
points  for  “ordinary”  negligence  and 
from  13  to  25  points  for  “gross”  negli¬ 
gence.  The  proposed  formula  would 
give  the  assessment  office  greater 
flexibility  in  assigning  penalty  points 
where  there  is  a  finding  of  ordinary 
negligence.  Under  the  proposed  formu¬ 
la,  from  1  to  20  points  could  be  as¬ 
signed  for  ordinary  negligence,  de¬ 
pending  upon  the  findings.  When  a 
finding  of  gross  negligence  is  made,  21 
to  25  points  could  be  assigned.  Pres¬ 
ently,  a  finding  of  sufficient  points  to 
constitute  gross  negligence  occurs  in 
only  six  percent  of  the  total  number 
of  cases,  whereas  ordinary  negligence 


is  found  in  nearly  94  percent  of  the 
cases.  This  change  serves  to  place 
greater  emphasis  on  the  seriousness  of 
a  finding  of  ordinary  negligence. 

Another  important  proposed  change 
is  in  the  penalty  conversion  table  con¬ 
tained  in  §  100.3(g).  This  is  the  table 
which  converts  penalty  points  to 
dollar  amounts.  The  changes  in  this 
table  can  be  summarized  as  follows: 
First,  the  proposed  table  would  make 
no  change  in  assessments  based  upon 

20  or  less  penalty  points.  There  would 
then  be  a  steady  increase  beginning  at 

21  penalty  points.  From  47  to  64  penal¬ 
ty  points  the  increase  remains  just  a 
little  over  twice  the  current  assess¬ 
ment.  At  65  points,  the  increase  begins 
to  lessen  until  the  statutory  maximum 
penalty  of  $10,000  is  reached  at  100 
penalty  points.  There  are  several  rea¬ 
sons  for  these  proposed  changes. 
There  was  a  general  belief  in  Congress 
in  considering  amendments  to  the 
Coal  Act  that  penalties  were  too  low. 
S.  Rep.  No.  95-181,  95th  Cong.,  1st 
Sess.,  at  p.  41  (May  16, 1977).  An  effec¬ 
tive  enforcement  system  is  in  part  de¬ 
pendent  upon  a  system  which  imposes 
penalties  of  sufficient  magnitude  to 
promote  future  compliance.  In  gener¬ 
al,  there  is  a  correlation  between  the 
proposed  increase  in  the  amount  of 
each  point  on  the  conversion  table  and 
the  number  of  violations  assessed  at 
that  point. 

Significant  changes  are  also  pro¬ 
posed  in  the  procedures  for  contesting 
a  penalty  in  order  to  speed  up  the  pro¬ 
cess,  in  accordance  with  the  congres¬ 
sional  mandate,  without  sacrificing 
the  opportunity  for  reaching  a  suit¬ 
able  resolution  of  legitimate  issues  at 
an  informal  level.  The  informal  con¬ 
ference  *  procedure  embodied  in  the 
current  rules  has  proven  to  be  a  suc¬ 
cessful  method  of  resolving  issues  and 
cases  without  resorting  to  a  more 
time-consuming  and  costly  formal  pro¬ 
ceeding.  It  is  proposed  that  this  proce¬ 
dure  be  retained  but  modified  to  expe¬ 
dite  the  process  in  view  of  congression¬ 
al  concerns.  To  this  end,  it  is  proposed 
that  the  Office  of  Assessments  make 
an  initial  review  of  the  vlolation(s)  and 
notify  the  operator  charged  of  the  re¬ 
sults.  The  operator  will  then  have 
seven  days  to  request  a  conference, 
rather  than  the  30  days  currently  per¬ 
mitted.  To  further  expedite  the  proce¬ 
dures,  a  conference  must  be  held 
within  30  days  of  the  notification  of 
the  results  of  the  initial  review  unless 
special  circumstances  are  shown.  The 
Office  of  Assessments  has  the  discre¬ 
tion  to  deny  a  request  for  conference 
if  it  does  not  believe  a  conference  may 
be  fruitful.  The  nature  of  the  confer¬ 
ence  is  also  in  the  discretion  of  the 
Office.  In  view  of  the  short  time 
frames,  a  conference  by  telephone 
may  often  be  deemed  sufficient. 

Following  the  conference,  the  Office 
of  Assessments  will  issue  a  notice  of 
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proposed  penalty,  which  under  section 
105(a)  of  the  Mine  Act  begins  the  30- 
day  period  within  which  the  party 
charged  may  contest  the  proposed 
penalty.  Failure  to  contest  will  result 
in  the  proposed  penalty  becoming  a 
final  order  of  the  Federal  Mine  Safety 
and  Health  Review  Commission.  The 
Office  of  Assessments  will  also  issue  a 
notice  of  proposed  penalty:  (1)  If  the 
party  charged  with  a  violation  fails  to 
request  a  conference  (or  to  request 
permission  to  submit  information) 
within  7  days  of  notification  of  the  re¬ 
sults  of  the  initial  review;  or  (2)  if  a 
conference  cannot  be  held  within  the 
required  30-day  period. 

II.  Effect  on  Existing  Rule 

This  proposed  rule  will  apply  to  op¬ 
erators  of  coal  and  other  mines.  The 
Secretary  proposes  to  establish  a  new 
Subchapter  P  of  Chapter  I,  30  CFR 
containing  this  proposed  rule,  and  to 
revise  and  transfer  Part  100  of  Sub¬ 
chapter  O  to  Subchapter  P.  There  is 
no  regulation  in  30  CFR  respecting  as¬ 
sessment  of  civil  penalties  against  the 
operators  of  other  (metal  and  nonme¬ 
tal)  mines  and  the  proposed  regulation 
therefore  involves  no  revocation  of 
any  regulation  applicable  to  the  metal 
and  nonmetal  mining  industry. 

III.  Rulemaking  Procedure 

This  rulemaking  procedure  is  gov¬ 
erned  by  5  U.S.C.  553.  Interested  per¬ 
sons  may  participate  by  submitting 
written  data,  views,  or  arguments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Madison 
McCulloch,  Chief,  Office  of  Assess¬ 
ments,  Mining  Enforcement  and 
Safety  Administration,  Department  of 
the  Interior,  and  Frank  A.  White,  De¬ 
partment  of  Labor,  Mine  Safety  and 
Health  Task  Force. 

Impact  Statement 

Note:  It  has  been  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Dated  February  27, 1978. 

Ray  Marshall, 
Secretary  of  Labor. 

1.  It  is  proposed  to  revise  the  table 
of  contents  of  Chapter  I  of  30  CFR  by 
removing  Part  100  from  Subchapter  O 
to  a  new  Subchapter  P  as  follows: 

SUBCHAPTER  P— CIVIL  PENALTIES  FOR  VIOLA¬ 
TIONS  OF  THE  FEDERAL  MINE  SAFETY  AND 

HEALTH  ACT  OF  1977 

Part 

100  Civil  penalties  for  violations  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

2.  It  is  proposed  to  remove  Part  100 
from  Subchapter  O  and  transfer  it  to 


a  new  Subchapter  P,  and  to  revise 
Part  100  as  set  forth  below: 

PART  100— CIVIL  PENALTIES  FOR 
VIOLATIONS  OF  THE  FEDERAL 
MINE  SAFETY  AND  HEALTH  ACT 
OF  1977 

Sec. 

100.1  Scope  and  purpose. 

100.2  Applicability. 

100.3  Determination  of  penalty;  regular  as¬ 
sessment. 

100.4  Determination  of  penalty  amount; 
special  assessment. 

100.5  Procedures  for  assessment  of  civil 
penalties;  initial  review  and  conferences. 

100.6  Issuance  of  notice  of  proposed  penal¬ 
ty;  notice  of  contest. 

100.7  Service. 

Authority.— Secs.  105,  110  of  Federal 
Mine  Safety  and  Health  Act  of  1977  (Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164),  and 
sec.  307  of  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977  (Pub.  L. 
95-164). 

§  100.1  Scope  and  purpose. 

This  part  sets  forth  the  criteria  and 
procedures  for  the  assessment  of  civil 
penalties  under  sections  105  and  110  of 
the  Federal  Mine  Safety  and  Health 
Act  of  1977.  It  is  the  purpose  of  these 
rules  to  provide  for  the  prompt  and  ef¬ 
ficient  assessment  and  collection  of 
penalties  in  order  to  insure  maximum 
compliance  by  the  coal  and  metal/ 
nonmetal  mining  industries  with  the 
requirements  of  the  Act  and  the  stan¬ 
dards  and  regulations  promulgated 
pursuant  to  the  Act. 

§  100.2  Applicability. 

The  criteria  and  procedures  con¬ 
tained  in  this  part  are  applicable  with 
respect  to  all  initial  reviews  and  pro¬ 
posed  assessments  issued  on  or  after 
the  effective  date  of  these  regulations. 
The  Office  of  Assessments,  Mine 
Safety  and  Health  Administration, 
United  States  Department  of  Labor, 
shall  review  each  citation  and  order 
and  shall  make  determinations  with 
respect  to  the  liability  of  the  operator 
or  miner  for  a  civil  penalty  pursuant 
to  this  part. 

§  100.3  Determination  of  penalty  amount: 
regular  assessment. 

(a)  Generally.  The  amount  of  the 
civil  penalty  imposed  in  a  regular  case 
shall  be  based  upon  the  formula  set 
forth  in  this  section.  The  formula  is 
based  on  the  general  criteria  described 
in  sections  105(b)  and  110(i)  of  the 
Act.  These  criteria  are  as  follows: 

(1)  The  appropriateness  of  the  pen¬ 
alty  to  the  size  of  the  business  of  the 
operator  charged, 

(2)  The  operator's  history  of  previ¬ 
ous  violations, 

(3)  Whether  the  operator  was  negli¬ 
gent, 

(4)  The  gravity  of  the  violation, 

(5)  The  demonstrated  good  faith  of 
the  operator  charged  in  attempting  to 


achieve  rapid  compliance  after  notifi¬ 
cation  of  a  violation,  and 

(6)  The  effect  of  the  penalty  on  the 
operator’s  ability  to  continue  in  busi¬ 
ness.  (See  §  100.3(h).) 

The  penalty  amount  in  a  regular 
case  shall  be  determined  by  first  as¬ 
signing  the  appropriate  number  of 
penalty  points  to  the  violation  for 
each  of  the  criteria  by  utilizing  the 
schedules  set  forth  in  paragraphs  (b) 
through  (f)  of  this  section.  The 
number  of  penalty  points  assigned  for 
all  criteria  will  then  be  totalled.  This 
total  point  accumulation  will  be  con¬ 
verted  into  a  penalty  amount  by  using 
the  penalty  conversion  table  in  para¬ 
graph  (g)  of  this  section. 

(b)  The  appropriateness  of  the  penal¬ 
ty  to  the  size  of  the  operator’s  business. 
The  appropriateness  of  the  penalty  to 
the  size  of  the  operator’s  business  is 
calculated  on  both  the  size  of  the  mine 
cited  and  the  size  of  the  controlling 
company  of  which  the  mine  is  a  part 
and  may  account  for  a  maximum  of  15 
penalty  points.  The  size  of  the  mine  is 
taken  into  account  by  selecting  the  ap¬ 
propriate  number  of  penalty  points 
from  the  table  contained  in  subpara¬ 
graph  (l)(i)  in  the  case  of  a  coal  mine 
or  (l)(ii)  in  the  case  of  a  non-coal 
mine.  The  size  of  the  controlling  com¬ 
pany  is  taken  into  account  by  selecting 
the  appropriate  number  of  penalty 
points  from  the  table  contained  in  sub- 
paragraph  (2)(i)  in  the  case  of  a  coal 
mine  or  (2)(ii)  in  the  case  of  a  non-coal 
mine. 

(l)(i)  Size  of  coal  mine. 


rcrnuiy 

Annual  tonnage  of  mine:  points 

Under  15.000 _ ...  0 

Over  15,000  to  30,000 .  1 

Over  30,000  to  50,000 .  2 

Over  50,000  to  100,000 .  3 

Over  100,000  to  200,000 .  4 

Over  200,000  to  300,000........ _ 5 

Over  300,000  to  500.000 .  6 

Over  500,000  to  800,000 .  7 

Over  800,000  to  1.1  million _  8 

Over  1.1  million  to  2  million .... _  9 

Over  2  million .  10 

(l)(ii)  Size  of  non-coal  mine. 

Penalty 

Annual  hours  worked  at  mine:  points 

Under  10,000  .  0 

Over  10,000  to  20,000 . 1 

Over  20,000  to  30,000.............. _ 2 

Over  30,000  to  60,000............... _ ......  3 

Over  60,000  to  100,00 _ ........... _  4 

Over  100,000  to  200,000 _  5 

Over  200,000  to  300,000............................  6 

Over  300,000  to  500,000 .  7 

Over  500,000  to  700,000 _ .....  8 

Over  700,000  to  1  million .  9 

Over  1  million............. _ _ _ _ _  10 


(2)(i)  Size  of  controlling  company— 
coal  mine. 


Annual  tonnage  of  controlling  company—  penalty 


coal  mine:  points 

Under  100,000  _  0 

Over  100,000  to  700,000 _  .  I 


Over  700,000  to  1.5  million  _... 
Over  1.5  million  to  5  million .. 
Over  5  million  to  10  million ... 
Over  10  million.—. - ... — 
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(2Xii)  Size  of  controlling  company— 
non-coal  mine: 


Annual  hours  worked— controlling  compa-  Penalty 


ny— non-coal  mines:  points 

Under  60.000 _  0 

Over  60.000  to  400,000 -  1 

Over  400,000  to  900,000 -  2 

Over  900,000  to  3  million -  3 

Over  3  million  to  6  million -  4 

Over  6  million . . -  6 


As  used  in  subparagraphs  (1)  and  (2) 
of  this  paragraph  the  terms  “annual 
tonnage”  and  “annual  hours  worked” 
means  tonnage  produced  and  hours 
worked  in  the  previous  calendar  year 
or  in  the  case  of  a  mine  opened  or 
owned  less  than  one  full  calendar  year 
the  tonnage  and  hours  worked  con¬ 
verted  to  an  annual  basis. 

(c)  History  of  previous  violations. 
The  history  of  previous  violations  of 
the  Act  may  account  for  a  maximum 
of  20  penalty  points,  which  are  derived 
from  the  following  schedules: 

(1)  Average  number  of  violations  as¬ 
sessed  per  year  in  the  preceding  24 
months: 


Number  of  violations: 

I  to  10 _ 

II  to  30 _ 

21  to  30 - : _ 

31  to  40 _ 

41  to  50 _ 

Over  50 _ 


Penalty 

points 

0 

1 

2 

3 

4 

5 


(2)  Average  number  of  violations  as¬ 
sessed  per  inspection  day  in  the  pre¬ 
ceding  24  months: 


Violations  per  Inspection  day: 


Penalty 

points 


Under  0  3 . 

0 

1 

2 

3 

4 

5 

6 

Over  OS  to  1.0 . 

7 

Over  1.0  to  1.1 . 

8 

Over  1.1  to  1.2 . 

9 

Over  IS  to  14 . 

10 

Over  1.3  to  1.4 . 

11 

Over  1.4  to  14 . 

12 

Over  14  to  1.6 . 

13 

Over  1.6  to  1  7 . 

14 

Over  1.7 . 

15 

Previous  History  means  all  violations 
presently  assessed  that  have  not  been 
vacated  or  dismissed. 

(d)  Negligence.  Negligence  generally 
means  committed  or  omitted  conduct 
which  falls  below  a  standard  of  care 
established  by  law  to  protect  persons 
against  the  risks  of  harm.  The  stan¬ 
dard  of  care  established  under  the  Act 
is  that  the  operator  of  a  mine  owes  a 
high  degree  of  care  to  the  miners  em¬ 
ployed  in  that  mine.  A  mine  operator 
is  required  to  be  on  the  alert  for  condi¬ 
tions  and  hazards  in  the  mine  which 
affect  the  safety  or  health  of  the  em¬ 
ployees  and  to  take  the  steps  neces¬ 
sary  to  correct  or  prevent  such  condi¬ 


tions  or  practices.  For  purposes  of  as¬ 
sessing  a  penalty  under  this  part,  fail¬ 
ure  to  do  so  is  negligence  on  the  part 
of  the  operator.  This  criterion  may  ac¬ 
count  for  a  maximum  of  25  penalty 
points  and  the  violation  will  be  catego¬ 
rized  as  involving  either  no  negligence, 
ordinary  negligence,  or  gross  negli¬ 
gence.  A  violation  which  occurs 
through  no  negligence  of  the  operator 
will  be  assigned  no  penalty  points  for 
negligence.  A  violation  which  occurs 
through  ordinary  negligence  of  the  op¬ 
erator  will  be  assigned  from  1  to  20 
points  depending  of  the  specific  facts 
involved.  A  violation  which  occurs 
through  gross  negligence  of  the  opera¬ 
tor  will  be  assigned  21  through  25  pen¬ 
alty  points  depending  on  the  specific 
facts  involved.  In  determining  the 
degree  of  negligence  involved  in  a  vio¬ 
lation  and  the  amount  of  penalty 
points  to  be  assessed,  the  following 
definitions  apply: 

(1)  “No  Negligence”  means  that  the 
opeator  could  not  reasonably  have 
known  of  the  violation  or  under  the 
circumstances  the  operator  had  taken 
reaonable  precautions  to  prevent  the 
violation. 

(2)  “Ordinary  Negligence”  means 
the  operator  failed  to  exercise  reason¬ 
able  care  either  to  prevent  or  to  cor¬ 
rect  the  conditions  or  practices  which 
caused  the  violation  and  which  were 
known  or  should  have  been  known  to 
exist. 

(3)  “Gross  Negligence”  means  an 
opeator  either  caused  the  condition  or 
practice  which  occasioned  the  viola¬ 
tion  by  exercising  reckless  disregard  of 
mandatory  health  and  safety  stan¬ 
dards  or  recklessly  or  deliberately 
failed  to  correct  an  unsafe  condition 
or  practice  which  was  known  to  exist. 

(e)  Gravity.  This  criterion  may  con¬ 
tribute  a  maximum  of  30  penalty 
points.  The  points  will  be  derived  from 
the  following  schedules: 

(1)  Probability  of  the  occurrence  of 
the  event  against  which  a  standard  is 
directed  may  account  for  a  miximum 
total  of  10  penalty  points  using  the 
listed  definitions  and  schedules. 


Probability  of  occurrence:  points 

Improbable _  0 

Probable _ 3 

Imminent _ 7 

Occurred _ 10 


As  used  in  this  paragraph  the  follow¬ 
ing  terms  have  the  following  mean¬ 
ings: 

Improbable:  Unlikely  to  happen. 

Probable:  That  which  is  likely  to  occur. 
Imminent:  That  which  is  likely  to  occur 
before  the  violation  can  be  abated. 

(2)  Gravity  of  injury  if  it  occurred  or 
were  to  occur,  using  the  listed  defini¬ 
tions  and  the  following  schedule,  may 


account  for  a  maximum  of  10  penalty 
points: 


Gravity  of  injury  or  illness  normally  ex-  Penalty 


pected:  points 

No  lost  work  days -  0 

Lost  work  days  or  restricted  duty _  3 

Permanent  disabling _ .......... — —  7 

Fatal _  10 


Types  of  injury  or  illness  expected  if 
the  event  caused  or  could  cause  injury 
or  illness  are  defined  as  follows: 

No  lost  work  days:  All  occupational  lnjur- 
ies  and  illnesses  as  defined  in  30  CFR  Part 
50  except  those  listed  below. 

Lost  work  days:  Any  injury  or  illness 
which  would  cause  the  injured  or  ill  person 
to  lose  one  full  day  of  work  or  more  after 
the  day  of  the  injury  or  illness,  or  which 
would  cause  one  full  day  or  more  of  restrict¬ 
ed  duty. 

Permanent  disabling:  Any  injury  or  illness 
which  results  in  the  total  or  partial  loss  of 
use  of  any  member  or  function  of  the  body. 

Fatal:  Any  work-related  injury  or  illness 
resulting  in  death,  or  which  has  a  reason¬ 
able  potential  to  cause  death. 

(3)  Number  of  personnel  affected  if 
event  occur ed  or  were  to  occur. 


Penalty 

Number  of  persona  affected:  points 

6  to  9 _  8 

More  than  9 . . - . - . . .  10 

(f)  Demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance.  This  crite¬ 
rion  awards  negative  points  for  a 
manifestly  conscientious  effort  to 
achieve  rapid  compliance,  and  can  con¬ 
tribute  a  maximum  of  10  points  as  in¬ 
dicated  in  the  following  schedule  and 
definitions: 


Penalty 

Degree  of  good  faith:  points 

Rapid _  10 

Lack  of  good  failtb -  +10 

In  determining  the  operator’s  good 
faith  in  attempting  to  achieve  rapid 
compliance,  the  following  definitions 
apply: 

“Rapid  Compliance”  means  there  is 
demonstrated  evidence  that  the  opera¬ 
tor  has  taken  extraordinary  measures 
to  insure  abatement  of  the  violation 
within  the  time  given  for  abatement 
either  originally  or  as  extended. 

“Normal  Compliance”  means  the  op¬ 
erator  has  abated  the  violation  within 
the  time  given  for  abatement  either 
originally  or  as  extended,  pursuant  to 
Section  104(a)  of  the  Act. 

“Lack  of  Good  Faith”  means  the  op¬ 
erator  has  been  untimely  and  has  not 
shown  diligence  and  effort  in  attempt¬ 
ing  to  abate  the  violation. 

(g)  Penalty  conversion  table :  The 
penalty  conversion  table  shall  be  used 
to  convert  the  accumulation  of  penal- 
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ty  points  to  the  appropriate  assess-  Penalty  Conversion  Table— Continued 

ment. 


Penalty  Conversion  Table  Point* 


Penalty 


Point*  Penalty 


1 -  $2 

2  -  4 

3  -  6 

4  - 8 

B .  10 

0 -  12 

7  - 14 

8  .  16 

» .  18 

10 . .  20 

12™!!!!!"!!!™!!!!!"!!!!™!!!"!!!!!"!!!!!!!!!!!™!!!!!!!!!'.!!!!"!!!!  24 

15  . 26 

14 .  28 

16  .  30 

18 .  32 

17  . 34 

18  . - .  36 

19  .  38 

20  .  40 

21  . 44 

22  .  48 

23  .  52 

24  . 56 

25  .  60 

26  .  66 

27  .  72 

28  .  78 

29  .  84 

30  .  90 

31  . 98 

32  .  106 

33  .  114 

34  _  122 

35  .  130 

36  .  140 

37  .  150 

38  .  160 

39  .  170 

40  .  180 

41  .  195 

42  .  210 

43  .  225 

44  _  240 

45  .  255 

46  .  275 

47  _  295 

48  .  305 

49  .  325 

50  _  345 

51  .  370 

62 .  395 

53  - 420 

54  -  445 

55  _ 470 

56  .  500 

57  .  530 

58  .  560 

59  .  590 

60  .  620 

61  .  655 

62  .  890 

63  .  725 

64  .  760 

65  .  800 

66  .  840 

68!!!!!!!!!!!!!!!!™!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!™!!!!  920 

69  . 960 

70  .  1.000 

78  ™r"!Z;"!Z!™Z;r™Z:;Z!!!!!!!!l™!!!!!!!!!Z  uso 

74  .  1,200 

75  .  1,250 

76  .  1,300 

77  .  1,400 

78  _ 1,500 

79  . 1,600 

80  . 1,700 

81  .  1,900 

82  .  2,100 

83  .  2,300 

84  . 2,500 

85  _  2,700 

86  _  3,000 


87  _  3,400 

88  .  3.800 

89  -  4.200 

90  -  4,600 

91  -  5,000 

92  -  5,500 

93  .  6,000 

94  -  6,500 

95  -  7,000 

96  _  7,500 

97  _  8,000 

98  - 8,500 

99  -  9,000 

100  _  10,000 


(h)  The  effect  on  the  operator’s  abili¬ 
ty  to  continue  in  business.  It  is  initial¬ 
ly  presumed  that  the  operator’s  ability 
to  continue  in  business  will  not  be  af¬ 
fected  by  the  proposed  assessment. 
The  operator  may  submit  information 
to  the  Office  of  Assessments  concern¬ 
ing  his  financial  status  to  show  that 
payment  of  the  proposed  assessment 
will  affect  his  ability  to  continue  in 
business.  If  the  information  provided 
by  the  operator  indicates  that  the  pro¬ 
posed  assessment  will  adversely  affect 
his  ability  to  continue  in  business,  the 
Office  of  Assessments  may  reduce  the 
penalty. 

§  100.4  Determination  of  penalty  amount: 
Special  assessment. 

The  Office  of  Assessments  may  elect 
to  waive  in  whole  or  in  part  the  use  of 
the  assessment  formula  contained  in 
§  100.3  if  it  determines  that  conditions 
surrounding  the  violation  warrant 
such  a  waiver.  Although  an  effective 
penalty  can  generally  be  derived  from 
the  formula  in  the  usual  case,  some 
types  of  violations  may  be  of  such  a 
nature  or  seriousness  that  it  is  not  pos¬ 
sible  to  arrive  at  an  appropriate  penal¬ 
ty  by  resorting  only  to  the  formula. 
Accordingly,  it  may  be  appropriate  in 
certain  types  of  cases,  such  as  fatali¬ 
ties  and  serious  injuries,  unwarrant¬ 
able  failures  to  comply  with  manda¬ 
tory  health  and  safety  standards  or 
patterns  of  violations  under  section 
104  of  the  Act,  the  operation  of  a  mine 
in  the  face  of  a  closure  order,  the  fail¬ 
ure  to  permit  an  authorized  represen¬ 
tative  of  the  Secretary  of  Labor  to  per¬ 
form  an  inspection  or  investigation, 
and  in  other  appropriate  cases,  to 
make  a  special  assessment  without 
resort  to  the  formula  contained  in  this 
part.  Such  special  assessments  shall 
take  into  account  the  six  criteria  enu¬ 
merated  in  §  100.3(a)  and  all  findings 
shall  be  in  narrative  form. 

§  100.5  Procedures  for  assessment  of  civil 
penalties:  Initial  review  and  confer¬ 
ences. 

(a)  All  citations  which  have  been 
abated  and  all  closure  orders,  regard¬ 
less  of  termination  or  abatement,  will 
be  promptly  referred  by  MSHA  to  the 


Office  of  Assessments  for  a  determina¬ 
tion  of  the  fact  of  the  violation  and 
the  amount,  if  any,  of  the  penalty  to 
be  proposed. 

(b)  The  Office  of  Assessments  shall 
make  an  initial  review  of  the  citation 
or  order  and  shall  immediately  serve, 
by  regular  mail,  a  copy  of  the  results 
of  the  initial  review,  including  the  for¬ 
mula  computations  made  by  the 
Office,  upon  the  party  to  be  charged 
and  the  miners  or  their  representa¬ 
tives  at  the  mine. 

(c)  Upon  receipt  of  the  results  of  the 
initial  review,  all  parties  shall  have 
seven  (7)  days  within  which  to  either 
request  a  conference  or  to  submit  ad¬ 
ditional  evidence  for  consideration. 
The  Office  of  Assessments  shall  pro¬ 
vide  a  return  mailing  card  with  the  re¬ 
sults  of  the  initial  review  which  will 
permit  the  party  charged  to  indicate 
his  desire  for  a  conference  or  a  desire 
to  submit  additional  facts.  In  request¬ 
ing  a  conference,  a  party  must  either 
make  reference  on  the  card  or  immedi¬ 
ately  contact  the  appropriate  assess¬ 
ment  office  concerning  the  date  and 
time  proposed  for  the  requested  con¬ 
ference.  All  conferences  shall  be  held 
at  the  appropriate  assessment  field 
office  unless  that  office  agrees  to  an¬ 
other  location. 

(d)  It  is  within  the  sole  discretion  of 
the  Office  of  Assessments  to  conduct  a 
conference  or  deny  a  request  for  a  con¬ 
ference  and,  if  a  conference  is  to  be 
conducted,  to  determine  the  nature  of 
the  conference. 

(e)  All  conferences  shall  be  conduct¬ 
ed  within  30  days  of  the  service  of  the 
results  of  the  initial  review  by  the 
Office  of  Assessments  unless  it  is  not 
feasible  to  conduct  a  conference 
within  that  period  and  the  party  re¬ 
questing  a  conference  demonstrates  to 
the  Office  a  substantial  likelihood 
that  a  conference  will  result  in  a  suit¬ 
able  resolution  of  the  issues  involved 
in  the  case.  However,  under  no  circum¬ 
stances  may  a  conference  be  conduct¬ 
ed  or  evidence  considered  later  than  30 
days  after  the  issuance  of  a  proposed 
penalty  under  §  100.6(a)  or  after  the 
date  the  Office  of  Assessments  re¬ 
ceives  a  timely  notice  of  contest  under 
§  100.6(b). 

(f)  (1)  The  Office  of  Assessments 
will  consider  all  relevant  information, 
submitted  in  a  timely  manner,  present¬ 
ed  by  all  the  parties  with  respect  to 
the  alleged  violation.  When  the  facts 
warrant  a  finding  that  no  violation  oc¬ 
curred,  a  penalty  will  not  be  proposed. 

(2)  If  a  conference  is  conducted,  the 
parties  may  submit  any  additional  rel¬ 
evant  information  relating  to  the  al¬ 
leged  violation,  either  prior  to  or  at 
the  conference.  To  expedite  the  con¬ 
ference,  the  official  assigned  to  the 
case  may  contact  the  parties  to  discuss 
the  issues  involved  prior  to  the  confer¬ 
ence. 

(g)  With  respect  to  those  issues 
which  are  resolved  either  as  the  result 
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of  a  conference  or  based  upon  infor¬ 
mation  submitted  to  the  Office  of  As¬ 
sessments,  payment  of  any  amount 
agreed  upon  must  be  received  by  the 
Office  within  20  days  from  the  date  of 
receipt  of  the  proposed  penalty  by  the 
party  charged  under  §  100.6(a).  Accep¬ 
tance  by  the  Office  of  Assessments  of 
payment  tendered  by  the  party 
charged  will  close  the  case. 

§  100.6  Issuance  of  notice  of  proposed 
penalty;  notice  of  contest 

(a)  A  notice  of  proposed  penalty  will 
be  issued  and  served  by  certified  mail 
upon  the  parties  under  the  following 
circumstances; 

(1)  Upon  the  failure  of  any  party  to 
file  a  timely  response  to  the  results  of 
the  initial  review; 

(2)  Upon  the  completion  of  a  confer¬ 
ence  or  upon  review  of  timely  submit¬ 
ted  information  for  review  by  the 
Office  of  Assessments; 

(3)  Upon  the  expiration  of  30  days 
from  the  service  of  the  results  of  the 
initial  review  in  a  case  in  which  no 


conference  can  be  held  within  such  30 
day  period. 

(b)  Upon  receipt  of  the  notice  of  pro¬ 
posed  penalty,  the  party  charged  shall 
have  30  days  to  notify  the  Office  of 
Assessments  that  he  wishes  to  contest 
the  proposed  assessment.  The  Office 
shall  provide  a  return  mailing  card 
with  each  notice  of  proposed  penalty 
to  allow  the  person  charged  to  request 
a  hearing  before  the  Federal  Mine 
Safety  and  Health  Review  Commission 
under  section  113  of  the  Act.  Such  a 
request  should  be  sent  to  the  field  as¬ 
sessment  office  listed  on  such  notifica¬ 
tion.  When  the  Office  of  Assessments 
receives  the  notice  of  contest,  it  shall 
immediately  forward  the  case  to  the 
Office  of  the  Solicitor,  and  shall  im¬ 
mediately  advise  the  commission  of 
such  notice.  No  proposed  penalty 
which  has  been  contested  before  the 
Commission  shall  be  compromised, 
mitigated  or  settled  except  with  the 
approval  of  the  commission. 

(c)  The  failure  to  contest  the  pro¬ 
posed  penalty  within  30  days  of  re¬ 


ceipt  of  notice  thereof  shall  result  in 
the  proposed  penalty  becoming  a  final 
order  of  the  Commission. 


§  100.7  Service. 

(a)  All  operators  are  required  by  30 
CFR  41.11  to  file  with  the  Mine  Safety 
and  Health  Administration  the  name 
and  address  of  record  of  the  operator. 
All  representatives  of  the  miners  are 
required  by  30  CFR  Part  40  to  file 
with  the  Mine  Safety  and  Health  Ad¬ 
ministration  the  mailing  address  of 
the  person  or  organization  acting  in  a 
representative  capacity.  Initial  find¬ 
ings  and  proposed  penalty  assessments 
delivered  to  those  addresses  shall  con¬ 
stitute  service. 

(b)  If  any  of  the  parties  choose  to 
have  these  documents  mailed  to  a  dif¬ 
ferent  address,  the  Office  of  Assess¬ 
ments  must  be  notified  in  writing  of 
the  new  address.  Delivery  to  this  ad¬ 
dress  shall  constitute  service. 
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